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ISSUES PRESENTED FOR REVIEW

I. W hether the tria l courtcom m itted pla inerror ina llowing Joseph G iz el

torepresenthim selfattria lwhentherecord showed,and anexpertconcluded,

tha tG iz el’sm enta lillnessprevented him from conductingtria lproceedings

onhis own.

II. W hether the tria l courtcom m itted pla inerror whenitfa iled toa ppoint

G iz el counsel a tthe fitness hea ring a fterfinding a bona fidedoubtofhis

fitness. (Cross-reliefrequested.)

III. W hetherthetria l courtcom m itted pla inerrorina dm itting J.G .’sforensic

interview whenitfelloutsidethetim econstraintsof7 2 5 IL C S 5 /1 1 5 -1 0 (b)(3 ).

(Cross-reliefrequested.)
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STATEMENT OF FACTS

O verview ofC a se

JosephG iz elwa scha rged withsevera l countsofpreda tory crim ina lsexua l

a ssa ulttha ta lleged he com m itted a cts ofsexua l penetra tiona ga insthis m inor

da ughter, J.G . (C I. 3 6 -4 1 ). Fourm onthsa fterbeing a rra igned onthesecha rges,

G iz elwa ived counsel a nd represented him selfprosefortherem a inderoftheca se.

(R . 3 3 -4 0 ).TheSta tefiled twopretria l m otions:toa dm itevidenceofG iz el’sother

sexcrim esa llegedly com m itted a ga insthisotherda ughter,A .G .,pursua ntto7 2 5

IL C S 5 /1 1 5 -7 .3 ;a nd,toa dm itJ.G .’shea rsa y sta tem entstoa forensicinterviewer,

pursua ntto7 2 5 IL C S 5 /1 1 5 -1 0 . (C I. 1 6 8 -6 9 ,1 8 6 -8 9 ).Thetria l courtgra nted both

m otions. (R . 1 3 5 , 1 6 4 -6 5 ). Three yea rs intopretria l proceedings, the tria l court

found a bona fidedoubtexisted a stoG iz el’sfitnessa nd ordered a beha viora lclinica l

exa m ina tion.(R .2 0 0 -0 1 ). A fitnesshea ringwa sheld whereinD r.PhilipPa n,the

forensicpsychia tristwhointerviewed G iz el, testified tha tG iz el wa sfittosta nd

tria lbutunfittorepresenthim self.(R .2 5 5 -6 2 ). A fterthefitnesshea ring,however,

thetria l courtfound G iz elfittorepresenthim self.(R .2 9 9 -3 0 1 ).Followinga bench

tria l, the tria l courtconvicted G iz el offive counts ofpreda tory crim ina l sexua l

a ssa ulta nd fourcountsofcrim ina l sexua l a ssa ult. (R . 4 6 9 ). Thecrim ina l sexua l

a ssa ultcounts were m erged intothe preda tory crim ina l sexua l a ssa ultcounts,

a nd G iz el wa s sentenced to7 5 yea rs’ im prisonm ent. (R . 4 7 7 -7 8 , 5 0 0 -0 1 ).

O ndirecta ppea l, G iz el a rgued tha tthetria l courterred ina llowing him

torepresenthim selfa ttria l. Peoplev. G iz el, 2 0 2 5 IL A pp(1 st) 2 3 1 1 8 3 -U , ¶ 5 6 .

A s pa rtofthis issue, G iz el a lsoa rgued tha tthetria l courta bused its discretion

2
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infa iling toa ppointcounsel torepresentG iz el a tthefitnesshea ring a fteritha d

found a bona fidedoubtofG iz el’sfitness.Fina lly, G iz el a rgued tha tthetria lcourt

erred ina dm ittingJ.G .’sforensicinterview whenitfelloutsidethetim econstra int

ofthesection1 1 5 -1 0 hea rsa y exception.O nJa nua ry 1 6 ,2 0 2 5 ,thea ppella tecourt

va ca ted G iz el’s convictions a nd sentencea nd rem a nded fora new tria l, holding

thatthetrialcourtcom m itted second-prongplainerrorinallowingG iz eltorepresent

him selfprose. Id. ¶ 7 0 . Itfurtherinstructed tha tG iz el bea ppointed counsel to

representhim a ta new fitnesshea ring. Id. ¶ 7 1 .Thea ppella tecourtdid notrea ch

G iz el’s evidentia ry a rgum ent. Id. ¶ 7 2 .

The Sta te filed a petitionfor lea ve toa ppea l, which wa s a llowed by this

C ourtonSeptem ber2 4 , 2 0 2 5 .Theissuepresented forreview iswhetherthetria l

courtcom m itted second-prongplainerrorwhenitallowed G iz eltorepresenthim self

prose. G iz el a dditiona lly requestscross-reliefonthetwoissueshera ised ondirect

a ppea l tha twere notdirectly a ddressed inthe a ppella te court’s decision.

Pretria l Proceedings

G iz el firstexpressed a desiretorepresenthim selfonN ovem ber1 3 , 2 0 2 0 .

(R . 2 2 ).Thecourtga vehim a few week storethink hisdecision,butonD ecem ber

9 , 2 0 2 0 , G iz el sta ted tha thestill wa nted torepresenthim self. (R . 3 3 ). Pursua nt

toSuprem e C ourtR ule 4 0 1 (a ), the courta dm onished G iz el ofthe na ture ofthe

cha rges a ga insthim , the m inim um a nd m a xim um sentences, a nd his rightto

counsel.(R .3 3 -4 0 ). G iz elsta ted tha theunderstood theRule4 0 1 (a ) adm onishm ents,

buttha thestillwished toproceed prose. (R .3 8 ).Thecourta ccepted G iz el’swa iver

ofcounsel. (R . 4 0 ).

3
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Twohea ringswereheld ontheSta te’srequesttoconsum eD N A evidence

ona vibra tortha tG iz el a llegedlyused onJ.G .(R .5 1 -5 2 ,5 9 -6 0 ).A tthefirsthea ring,

thecourta sk ed G iz el forhisresponsetotherequest,a nd hereplied,“I don’tk now

wha ttosa y, yourH onor.” (R . 5 2 ). W henthecourtpressed him fora na nswer, he

replied, “C a nI deny rightnow? I wa nttosa y no. I m ea n, I wa nttolook m oreinto

it.” (R . 5 3 ). Thecourtga vehim twoweek stolook intotherequest. A tthesecond

hea ring,however, G iz el a ga inexpressed confusion,believing tha ttheSta tewa s

requestingtoextra cthisD N A . (R . 5 9 -6 0 ). A fterbeingcorrected a boutthena ture

of the Sta te’s request, G iz el a sk ed for m ore tim e, butthe courtdenied his

continua ncea nd dem a nded a response.(R .6 0 ). G iz elsa id,“I object.I deny.I don’t

a gree. I m ea n, wha telse a m I supposed tosa y, your H onor?” (R . 6 0 ). The court

gra nted the Sta te’s m otion. (R . 6 1 -6 2 ).

O nJune 2 5 , 2 0 2 1 , G iz el a ga ininform ed the courttha the intended to

representhim self. (R . 7 9 ). B eforegiving R ule 4 0 1 (a ) a dm onishm ents, thecourt

a sk ed G iz el, inter a lia , a bouthis crim ina l history, a nd G iz el responded tha the

ha d previously served tim efora ggra va ted ba ttery.1 (R . 7 9 -8 0 ). TheSta tea sk ed

fora da tetoshow G iz el thevideoofJ.G .’sinterview witha forensicinvestiga tor

a nd tofile a section1 1 5 -1 0 m otionfor the a dm issionofhea rsa y evidence a nd a

section1 1 5 -7 .3 m otionfor the a dm issionofevidence ofother sexua l offenses

com m itted a ga instA .G . (R . 8 4 ).

O nJuly 2 8 , 2 0 2 1 , the Sta te wa s gra nted lea ve tofile its section1 1 5 -7 .3

1 Sixm onths la ter during a nother setofR ule 4 0 1 (a ) a dm onishm ents,
G iz el would contra dicthim self, sta ting he ha d never before beenconvicted ofa
crim e. (R . 1 1 4 ).

4
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m otiontoa dm itproofofothercrim estoshow propensity. (R . 8 8 -8 9 ). Them otion

sta ted tha tG iz el ha d forced A .G . toenga ge inora l, va gina l, a nd a na l sexfrom

thea ges9 to1 5 a nd ha d sim ila rly forced J.G .toperform thesa m ea ctsfrom a ges

8 to1 2 . (C I. 1 5 4 -5 7 ).Further,them otionsetouta five-yea rra nge– betweenM a y

1 7 ,2 0 1 5 ,a nd M a rch3 1 , 2 0 2 0 – duringwhichG iz el a llegedly a bused J.G .(C I.1 5 4 ).

Them otiona lsoesta blished, however, tha tthela sttim eG iz el a bused bothJ.G .

a nd A .G .wa s“beforethequa ra ntinebega n” inM a rchof2 0 2 0 .2 (C I.1 5 5 ).Thecourt

continued theca usetoSeptem ber2 for G iz el tofilea responsea nd fortheSta te

toa lsofile its section1 1 5 -1 0 m otion. (R . 8 9 -9 0 ).

O nSeptem ber2 , 2 0 2 1 , thecourta sk ed G iz el ifheha d filed a responseto

the section1 1 5 -7 .3 m otiona nd he sa id no. (R . 9 3 ). The courta sk ed G iz el ifhe

intended tofilea response, a nd G iz el responded, “I’m notsure, yourH onor. N o.”

(R . 9 3 ). TheSta tea sk ed fora new da tetofileitssection1 1 5 -1 0 m otion, a nd the

courtcontinued the ca use toO ctober 6 . (R . 9 3 -9 4 ).

O nO ctober6 , 2 0 2 1 , theSta tefiled itssection1 1 5 -1 0 m otion, seek ing the

introductionofJ.G .’s hea rsa y sta tem ents toher m other a nd tothe forensic

investiga tor. (R . 9 9 ; C I. 1 6 8 -6 9 ). Thecourta sk ed G iz el ifheha d filed a response

tothe Sta te’s previously filed section1 1 5 -7 .3 m otion, a nd he responded no. (R .

1 0 0 -0 1 ). Thecourtim plored him todosoa nd G iz el a ssented. (R . 1 0 1 ). Thecourt

told G iz el tofilehisresponsetothesection1 1 5 -7 .3 m otionby O ctober2 7 .(R .1 0 1 ).

O nO ctober2 7 , 2 0 2 1 ,theSta tetendered G iz el copiesofthesection1 1 5 -7 .3

2 IllinoisG overnorJ.B . Pritz k er’ssta y a thom eordertook effectonM a rch
2 1 , 2 0 2 0 . See pg. 6 6 , infra .

5

SUBMITTED - 37717098 - Tosya Khodarkovsky - 4/22/2026 2:44 PM

131527



a nd 1 1 5 -1 0 m otionsa nd theD N A resultsfrom thevibra tor.(R .1 0 4 -0 5 ).Thecourt

a sk ed G iz elifhewa nted tolook overthesection1 1 5 -7 .3 m otiona nd filea response.

(R .1 0 5 ). G iz el a nswered a ffirm a tively.(R .1 0 5 ). A tthenextda te, G iz el wa sgiven

R ule 4 0 1 (a ) a dm onishm ents a ga ina nd the courtreitera ted the da ngers ofself-

representa tion.(R .1 1 1 -1 4 ).Thecourta lsotold G iz el tha tiftheca sewenttotria l,

sta nd-by counsel would notbe a ppointed tohelphim . (R . 1 1 4 ).

O nJa nua ry 2 7 , 2 0 2 2 , the Sta te inform ed the courttha tdiscovery wa s

com plete. (R . 1 2 0 ). The Sta te a lsotold the courttha titha d a ttem pted toshow

G iz el videosoftheforensicinterviewswithJ.G .a nd A .G .,buttha theha d refused

towa tchthem .(R .1 1 9 -2 0 ).TheSta tea lsosaid thatG iz elhad notfiled a nyresponses

tothe section1 1 5 -7 .3 a nd 1 1 5 -1 0 m otions. (R . 1 2 1 -2 2 ). The courta sk ed G iz el if

heha d refused towa tchtheforensicvideos, a nd hesa id yes. (R . 1 2 1 ). Thecourt

a sk ed G iz el ifhe ha d filed a writtenresponse tothe Sta te’s m otions, a nd he

responded,“N otyet.” (R .1 2 2 ).Thecourta sk ed why,a nd G iz el sa id,“I’m ca tching

uponeverything a nd I gota lotgoing ona nd I’ll ca tch uponit.” (R . 1 2 2 ).

O nM a rch3 0 , 2 0 2 2 , the pa rties a ppea red for the hea rings onthe Sta te’s

section1 1 5 -7 .3 a nd 1 1 5 -1 0 m otions. (R . 1 2 6 ). Thecourta sk ed G iz el whetherhe

ha d filed a nyresponsestothem otions,a nd G iz elsa id no.(R .1 2 7 ).Thecourtsta ted

tha titwould firstconducta hea ring onthesection1 1 5 -7 .3 m otiona nd ita ga in

a sk ed G iz el whetherheha d prepa red a writtenresponsetothem otion. (R . 1 2 7 ).

G iz el replied, “N o, yourH onor. I wa sn’tprepa red. I don’tha vethosethings.” (R .

1 2 7 ). The courttold the Sta te topresentthe m otion. (R . 1 2 7 ).

TheSta tea rgued forthea dm issionoftheevidenceofG iz el’ssexua l a buse

6
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ofA .G . toshow his propensity tocom m itsexcrim es a nd toshow his m otivea nd

intent.(R .1 2 7 -3 4 ;C I.1 8 6 -8 9 ).Ita lleged tha tthea buseofJ.G . “occurred between

M a y 1 7 thof2 0 1 5 a nd M a y 3 1 stof2 0 2 0 .” (R . 1 2 7 -2 8 ; C I. 1 8 6 ). H owever, ita lso

a lleged tha tthe la sttim e G iz el a bused J.G . wa s “inM a rch 2 0 2 0 – before the

qua ra ntinebega n.” (R . 1 3 0 ; C I. 1 8 7 ). A ftertheSta tefinished its a rgum ent, the

courta sk ed G iz el forhisresponse.(R . 1 3 4 -3 5 ). G iz el sta ted, “Tha t’sa ll a rgua ble.

It’s a ll hea rsa y, a nd I don’tk now where they gotthis a nd tha tfrom ; butI a m

unprepared atthem om enttom entionanythingfurther.” (R .1 3 5 ).Thecourtgra nted

the Sta te’s section1 1 5 -7 .3 m otion. (R . 1 3 5 ). The hea ring onthe section1 1 5 -1 0

m otionwa s continued toM a y 1 7 , 2 0 2 2 . (R . 1 4 6 ).

O nM a y 1 7 ,theSta teinform ed thecourttha titwa sa m ending thesection

1 1 5 -1 0 m otion, seek ing only toha vethevideooftheforensicinterview withJ.G .

a dm itted a nd notJ.G .’s sta tem ents toherm other. (R . 1 5 0 -5 1 ). Ita lsosoughtto

strik epa ra gra phsix,whichdeta iled J.G .’sdisclosurestoherm other,JunA k a ishi,

including tha tG iz el’s a buse ofJ.G . “occurred upuntil thesta rtofC O V ID 1 9 in

m id M a rchof2 0 2 0 .” (R .1 5 1 ;C I. 1 6 8 ).Thecourta sk ed G iz elwhetherhewa srea dy

toproceed. (R . 1 5 2 ). G iz el responded, “Y our H onor, I wa s told itwa s continued

toD ecem ber1 8 th,a nd I would wa nttoa sk fora three-week continua nce. I’m not

rea dy.” (R .1 5 2 ).Thecourta sk ed G iz elwhyhewa snotrea dy.(R .1 5 3 ). G iz elreplied,

“I wa sn’tfeeling well for the pa stcouple week s a nd I’m a little bitbehind. I’m

justa sk ing for three week s.” (R . 1 5 3 ). The courtdenied G iz el’s m otionfor a

continua nce a nd told the Sta te toca ll its witness. (R . 1 5 3 ).

TheSta teca lled G ua da lupeSa lga do,whotestified tha tsheform erlywork ed

7
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a s a forensic interviewer for the C hildren’s A dvoca cy C enter a nd conducted a n

interview withJ.G .onJune2 6 ,2 0 2 0 .(R .1 5 4 -5 7 ).Sa lgadoidentified People’sExhibit

1 (“PE1 ") a s the videoofthe interview. (R . 1 5 8 -5 9 ). The Sta te a sk ed topublish

thevideo,a nd thecourta sk ed G iz el whetherheha d a ny objections.(R .1 5 9 ). G iz el

responded, “A ga in, I’m justnotrea dy, yourH onor. I wa nta continua ncesoI ca n

berea dy m ore.” (R .1 5 9 ).Thecourta sk ed G iz elwhetherhewa nted toa sk Sa lga do

a ny questions prior tothe viewing ofthe video, a nd he replied, “I’m notrea dy.

I ha vesom uchtodisputea boutit,butI’m notrea dy.” (R .1 6 0 ).TheSta teinform ed

thecourttha tG iz elha d beengiventheopportunity toview thevideoonD ecem ber

1 6 a nd refused. (R . 1 6 0 ). G iz el responded, “I did refuseita nd withgood rea son,

a nd I will berea dy ingood tim e. Thedefenda ntneeds tim e. I a m justnotrea dy

now. I did refuseita nd I don’tneed toseeit. I didn’tdoitbutI’m going toprove

it.” (R . 1 6 0 ). The courtthenviewed the video. (R . 1 6 1 ).

Thevideodepicts Sa lga doa nd J.G . sitting ina room , spea k ing withea ch

other.(PE1 a ta pprox.1 1 :3 3 :1 4 A M (1 m :2 0 s)).3 Sa lga doa sk sJ.G .todescribewha t

G iz eldid toher.(PE1 a ta pprox.1 1 :3 7 :3 0 A M (5 m :3 4 s)).J.G .sta testha tbeginning

whenshewa seightyea rsold, G iz elforced hertodo“sexua lthings.” (PE1 a ta pprox.

1 1 :3 7 :5 0 A M (5 m :5 4 s)).J.G .la terspecifiestha tG iz elforced hertoenga geinva gina l

(PE1 a ta pprox. 1 1 :3 9 :2 0 A M (7 m :2 4 s)) a nd a na l sex(PE1 a ta pprox. 1 1 :4 2 :1 2

A M (1 0 m :1 6 s)), a nd toperform ora l sexonhim . (PE1 a ta pprox. 1 1 :3 8 :2 5 A M

3 The forensic interview wa s People’s Exhibit1 a tthe hea ring onthe
Sta te’ssection1 1 5 -1 0 m otion;itwa sPeople’sExhibit2 1 a ttria l.Thevideoitself
does notha ve a tim esta m p, buta sepa ra te window gives theA M /PM tim e. The
recordingisa bout3 7 m inutes,from 1 1 :3 1 :5 6 A M until 1 2 :0 8 :4 9 PM .Forcita tion
purposes, this briefincludes the A M /PM tim e a nd the tim e ela psed.

8
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(6 m :2 9 s)). A tlea stthree tim es, G iz el forced her toenga ge ina threesom e with

A .G . (PE1 a ta pprox.1 1 :4 5 :5 6 A M (1 4 m )). H ea lsoshowed herpornogra phy (PE1

a ta pprox.1 1 :4 6 :4 6 A M (1 4 m :5 0 s)),m adeherwearlingerie(PE1 a ta pprox.1 1 :4 7 :5 6

A M (1 6 m )), a nd once inserted a glittery, pink vibra tor intoher va gina . (PE1 a t

a pprox. 1 1 :5 0 :2 3 A M (1 8 m :2 7 s)). Ifsheresisted, G iz el would geta ngry a nd yell

a thera nd gra b hera rm s. (PE1 a ta pprox.1 1 :5 1 :2 6 A M (1 9 m :3 0 s)).J.G .ha d been

sca red totell a nyoneofthea busebeca useG iz elwa sa very la rgem a nwitha tem per

(PE1 a ta pprox. 1 1 :5 1 :3 6 A M (1 9 m :4 0 s)); som etim es he would punch the wa lls

ofhishousewhena ngry.(PE1 a ta pprox.1 1 :5 1 :5 4 A M (1 9 m :5 8 s)). G iz el la sta bused

her inM a rch 2 0 2 0 . (PE1 a ta pprox. 1 1 :4 3 :1 4 A M (1 1 m :1 8 s)).

A fterthevideowa spla yed,theSta terested.(R .1 6 1 ).Thecourta sk ed G iz el

whether he wa nted topresenta ny evidence inoppositiontothe Sta te’s m otion

a nd hesa id no.(R . 1 6 1 ).TheSta tethena rgued fora dm issionofthevideoa ttria l,

a rguingtha tthetim e,contenta nd circum sta ncesofJ.G .’ssta tem entsduringthe

interview provide sufficientsa fegua rds ofrelia bility. (R . 1 6 1 -6 3 ). Specifica lly,

theSta tea sserted tha t, “J.G . sa ystha tthela sttim etha ta nything ha ppened is

inM a rchwhenC orona virussta rted, sotha tisM a rchof2 0 2 0 . W ek now tha ther

birthda yis* * * M a y 1 7 th,a nd tha t’swhensheturned 1 3 .A nd thisforensicinterview

wa s done onJune 2 6 of2 0 2 0 . Y our H onor, sothe tim e is relia ble.” (R . 1 6 1 -6 2 ).

Following the Sta te’s a rgum ent, the courta sk ed G iz el for a response. (R . 1 6 3 ).

G iz el sta ted he ha d “a lottodispute a ga insttha t” butwa s “notprepa red todo

thisa tthem om ent.” (R .1 6 3 ).Thecourtgra nted theSta te’ssection1 1 5 -1 0 m otion.

(R . 1 6 4 -6 5 ).

9
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Fitness Proceedings

TheSta tea sk ed tosetthe ca sefortria l a nd, a fterthetria l courta dvised

him ,G iz elrequested a benchtria l a nd signed a jury wa iver.(R .1 6 5 -6 9 ).Thecourt

a sk ed G iz el ifhe intended toca ll a ny witnesses a nd he sa id yes. (R . 1 7 1 ). The

courtthena sk ed how m a ny witnesses heintended toca ll a nd G iz el sa id hewa s

unsure beca use he wa s “ha ving a ha rd tim e getting a hold ofpeople.” (R . 1 7 1 ).

G iz el a lsoindica ted tha thepla nned totestify. (R . 1 7 1 ). Thecourttold G iz el tha t

itwould givehim onem onthtosend a lettertotheSta teconta ining a listofhis

witnesses. (R . 1 7 2 ). The courtcontinued the ca use toJuly 5 for G iz el tofile his

a nswer a nd toprovide the Sta te with his witness list. (R . 1 7 3 -7 4 ).

O nJuly 5 , 2 0 2 2 , the courta sk ed G iz el whether he ha d filed his a nswer

a nd witness list. (R . 1 7 7 ). G iz el sa id no, expla ining, “I ha ve a good rea son. I’ve

beenm oved five tim es inthe pa stfour week s. I gotm oved toC erm a k , whichis

them edica l unit,beca useI don’tcom eoutofm y cell. I rem a ininm y cell.” (R .1 7 7 -

7 8 ).Thecourtresponded tha titha d beenovera yea rsincediscoverywa scom pleted

a nd G iz elha d beengivensufficienttim etosubm ithisa nswer,providethewitness

list, a nd m a k e a ny pretria l m otions. (R . 1 7 8 ). The courtsetthe ca se for tria l on

O ctober 1 8 , 2 0 2 2 . (R . 1 8 6 -8 7 ).

O nO ctober1 8 ,theSta tesoughta continua ncebeca useoneofitswitnesses

wa s una va ila ble. (R . 1 9 0 ). The courtquestioned whether a beha viora l clinica l

exa m (“B C X ”) ha d everbeenperform ed onG iz el, noting tha titneeded toensure

G iz el wa sfittowa ivehisrighttocounsel. (R . 1 9 1 -9 2 ). G iz el sta ted heha d never

beeninterviewed by forensicclinica l services. (R . 1 9 2 ). Thecourtcontinued the
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ca use toN ovem ber 2 for a sta tus hea ring a nd further discussionofwhether to

order a B C X for G iz el. (R . 1 9 2 -9 3 ).

O nN ovem ber2 ,2 0 2 2 ,thecourtsta ted tha titha d a bona fidedoubtofG iz el’s

fitnessafterreviewingthetra nscripts.(R .2 0 0 ).Thecourtordered thatG iz elundergo

a fitness exa m ina tionby forensic clinica l services. (R . 2 0 0 -0 1 ). The ca use wa s

continued toD ecem ber 1 4 , 2 0 2 2 . (R . 2 0 2 -0 3 ).

O nD ecem ber 1 4 , the courtsta ted tha titha d received a letter filed tha t

da y from D r. PhilipPa n, a psychia tristwith forensic clinica l services whoha d

exa m ined G iz elonN ovem ber2 1 ,2 0 2 2 ,a nd D ecem ber1 3 ,2 0 2 2 .(R .2 0 7 ;C I.2 2 2 -2 3 ).

Intheletter,D r.Pa nsta ted tha thedia gnosed G iz elwithunspecified schiz ophrenia

spectrum and otherpsychoticdisorder.(C I.2 2 2 ).D r.Pannoted thatG iz el “evidences

som every odd ifnotbiz a rrebeha viors,sucha snotshoweringa nd hisa ppea ra nce

duringtheinterviews.H eexhibitssom eidiosyncra tica nd disorga niz ed think ing,

a s well a s restricted a ffect.” (C I. 2 2 2 ). D ue toG iz el’s “delusiona l think ing,” he

ha d beenprescribed a nti-psychotic m edica tionbutwa s notta k ing it. (C I. 2 2 2 ).

D r. Pa nconcluded tha tG iz el wa s fittosta nd tria l beca usehe“currently

dem onstra tes a na dequa te understa nding of the na ture a nd purpose of the

proceedings a ga insthim . H e is a ble toa ssistcounsel inhis defense.” (C I. 2 2 2 ).

H owever, D r. Pa nconcluded tha tG iz el wa s unfittorepresenthim selfprosea s

heis“una bletom ounta defensesolelyonhisownduetodisorga niz ed a nd pa ra noid

think ing.” (C I. 2 2 3 ).

The courtordered a fitness hea ring, which wa s held onM a rch 1 4 , 2 0 2 3 .

(R .2 4 7 -4 9 ).D r.Pa nwa stheonlywitnessa nd thecourtconducted theexa m ina tion.

1 1
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(R .2 5 4 -6 3 ).D r.Pa nreitera ted hisconclusiontha tG iz elsuffered from unspecified

schiz ophrenia spectrum a nd other psychotic disorder. (R . 2 5 5 -5 6 ). W hena sk ed

the sym ptom s ofthis disorder, D r. Pa ntestified, “W ell, he’s gotsom e very odd

beha viors.H e’sha d a lotofproblem swithhishygienea ttheja il a nd notshowering.

There is som e * * * idiosyncra tic a nd disorga niz ed think ing. A nd I’m concerned

a boutsom e pa ra noid delusiona l think ing.” (R . 2 5 6 ). G iz el ha d beenprescribed

anti-psychoticm edicationbutrefused tota k eit,sothem edica tionwa sdiscontinued.

(R . 2 5 6 -5 7 ). D r. Pa ndeterm ined tha tG iz el wa s fittosta nd tria l evenwithout

m edica tions beca use his a nswers to the interview questions indica ted his

understa nding ofthe cha rges a ga insthim a nd how a tria l work s. (R . 2 5 7 -5 8 ).

R ega rding G iz el’s fitness togoprose, D r. Pa ntestified tha tthere a re a

series ofquestions forensic clinica l services uses todeterm ine the a bility ofa

defenda nttorepresenthim self,includingwhetherhek nowshow tofilea m otion,

m a k eanopeningstatem entand closingargum ent,and issuea subpoena.(R .2 5 8 -6 1 ).

G iz elexpressed uncerta intya stohow toperform a nyofthosefunctions.(R .2 5 9 -6 0 ).

D r. Pa nconcluded tha twhile G iz el wa sfittosta nd tria l withcounsel, he

wa s notfittorepresenthim self. (R . 2 5 8 ). D r. Pa nexpla ined:

[B ]a sica lly, M r. G iz el insiststha tthea llega tionsa refa lsea nd he’s
being setupby his[ex-wife]. H ecited heha sm a ny witnessesonhis
beha lf,buthewouldn’tela bora teorsha rewithm ewhothosepeople
a re. H eexpressed a lotoffocus tha tthecha rges would bedropped
butdidn’trea lly give m e a ny expla na tionor logicwhy they would
be. W henI a sk ed him a boutsom e a ppa rentevidence tha texisted
onhisphone,heba sica lly justdenied tha tthiscould betheca sea nd
sa id itwa s fa lse. H e wa s a da m a nttha t— one ofthe victim s m ust
ha vedropped thecha rgesby now. A nd som eofhislogicforwhy his
ex-wife wa s persecuting him justseem ed very biz a rre a nd fa ulty.

(R .2 5 8 -5 9 ).Thecourtquestioned D r.Pa na stotheseverity ofG iz el’sm enta lillness,
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specifica lly a sk ing whetheritwould interferewithhis fitness tosta nd tria l. (R .

2 6 1 -6 2 ).D r.Pa ntestified tha tthea ctivesym ptom sofG iz el’sm enta l illnesswere

notsoseverea stoa ffecthisa bility tosta nd tria l,butD r.Pa nconcluded tha tthe

illnessca used G iz eltobesodisorga niz ed a storenderhim inca pa bleofrepresenting

him self.(R .2 6 2 ).Thecourtfollowed upby a sk ingD r.Pa n,“Soisityourconclusion

tha theisnotsuffering from severem enta l illness?” (R . 2 6 2 ).D r.Pa nresponded,

“Yes.” (R .2 6 2 ). N eitherpa rty wished toquestionthewitness,sothecourtexcused

D r.Pa na nd a dm itted hispsychia tricreportintoevidence,whichla rgely m irrored

his testim ony a tthe hea ring. (R . 2 6 2 -6 3 ; C I. 2 2 4 -3 3 ).

O nM a y 8 , 2 0 2 3 , the tria l courtfirstfound G iz el fittosta nd tria l ba sed

onD r. Pa n’s testim ony a nd reporttha tG iz el understood the na ture of the

proceedingsa ga insthim a nd wa sa bletoa ssistcounselinhisdefense.(R .2 7 5 -7 6 ).

Turning tothe issue ofwhether G iz el wa s fittorepresenthim selfa nd conduct

tria l proceedingsonhisown,thetria l courtsta ted tha tinG odinez v. M ora n, 5 0 9

U .S. 3 8 9 (1 9 9 3 ), theSuprem eC ourtheld tha t“thesta nda rd forfitness tosta nd

tria l a nd representone’sselfa rethesa m e.” (R . 2 7 6 ). A ccordingly, thetria l court

determ ined tha t,sinceD r.Pa nfound tha tG iz elwa sfittosta nd tria lwithcounsel,

“[t]hisfinding potentia lly ends them a tterwithrespecttothequestionwhether

the defenda ntis fittorepresenthim self[under] G odinez .” (R . 2 7 6 ).

Thetria lcourtthencited theSuprem eCourt’sholdinginIndia na v.Edwa rds,

5 5 4 U .S.1 6 4 (2 0 0 8 ),tha ta sta tecourtm a y deny a defenda nt’srequesttorepresent

him selfduringtria l wherehesuffersfrom a severem enta l illnessrenderinghim

incom petenttoconducttria l proceedingsby him self. (R . 2 7 6 -7 7 ). B eforem a k ing
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a fina l ruling onG iz el’s fitness torepresenthim self, the tria l courtca refully

a dm onished G iz el pursua nttoR ule 4 0 1 (a ). (R . 2 7 8 -9 9 ). G iz el sta ted tha the

understood a nd wished towa ive his righttocounsel. (R . 2 7 8 -9 9 ).

Thetria l courtthenreturned totheissueofwhetherG iz el wa scom petent

towa ive his righttocounsel. (R . 2 9 9 -3 0 0 ). Ita ga infound tha tunder G odinez ,

thecom petencetosta nd tria l a nd thecom petencetowa ivecounsel a redeterm ined

underthesa m esta nda rd,a nd “thissta nda rd isnotwhetherdefenda ntiscom petent

torepresenthim self.” (R .3 0 0 ).Thecourtfurtherdeterm ined tha tunderEdwa rds,

thedefenda ntm a y befound incom petenttowa ivecounsel only ifheissuffering

from “severe” m enta l illness.(R .3 0 0 -0 1 ). N otingD r.Pa n’stestim ony tha tG iz el’s

m enta lillnesswa snotsevere,thecourtruled tha tG iz elwa sfittorepresenthim self

a ttria l a nd therefore ita ccepted his wa iver ofcounsel. (R . 3 0 1 ).

Tria l a nd Sentencing Proceedings

The benchtria l com m enced onM a y 9 , 2 0 2 3 . (R . 3 0 6 ). The Sta te ga ve a n

opening sta tem entrecounting how the evidence would show tha tG iz el forced

J.G . toenga geinva gina l, a na l, a nd ora l sexfrom a ges8 to1 3 . (R . 3 1 0 -1 2 ). G iz el

ga vea ra m blingopeningsta tem entfocusingonhisunha ppy m a rria ge.(R .3 1 3 -1 6 ).

H e did notdirectly a ddress the sexua l a ssa ultcha rges a ga insthim or indica te

wha the expected the evidence toshow.

TheSta teca lled J.G .,whotestified shewa s1 5 yea rsold a nd tha therda te

ofbirthwa sM a y 1 7 , 2 0 0 7 . (R . 3 1 7 ).J.G .testified tha twhenshewa seightornine

yea rsold, G iz elca lled herintohisbedroom a nd a sk ed hertoperform a threesom e

withhim a nd hersister, A .G . (R . 3 2 0 ). Sherem em berssuck ing onG iz el’sfingers
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ontha tocca sion,butotherwiseca nnotrem em berwha telseoccurred.(R .3 2 0 -2 1 ).

For yea rs a fterwa rd, G iz el regula rly forced J.G . toperform ora l sexonhim a nd

toenga ge inva gina l a nd a na l sex. (R . 3 2 1 -2 2 ). This usua lly occurred inG iz el’s

bedroom , buta lsosom etim es ina closetorinthega ra ge. (R . 3 2 4 -2 5 ). G iz el a lso

required J.G .towea rlingeriea nd rub hispeniswithherha ndsand heputa vibrator

inherva gina a nd showed herpornogra phy. (R . 3 2 3 -2 4 , 3 2 6 -3 0 ). J.G .’sm om wa s

a flighta ttenda ntwhowa snota thom eonthem a ny occa sionswhenthissexua l

a buse occurred. (R . 3 2 4 -2 5 ).

TheStateshowed J.G .severa lphotogra phs,whichsheidentified a sdepicting

thelingerieG iz el forced hertowea ra nd thevibra torheused onher. (R . 3 2 8 -3 0 ).

TheSta teoffered thephotogra phsintoevidencewithouta ny objectionfrom G iz el,

a nd the courta dm itted the photogra phs. (R . 3 3 0 ).

J.G .testified tha tinM a y 2 0 2 0 ,whenshewas1 3 ,herm om ask ed herwhether

G iz el wa sa busing hera nd shesa id yes. (R . 3 3 0 -3 1 ). O nJune2 5 , 2 0 2 0 , J.G .went

tothehospita l wherea nexa m wa sperform ed onher. (R . 3 3 1 ). O nJune2 6 ,J.G .’s

m om took her tothe C hild A dvoca cy C enter, where she spok e with a forensic

investiga tor. (R . 3 3 1 ).

D uringcross-exa m ina tion,G iz el initia lly a sk ed J.G .whenthesexua l a cts

a llegedly occurred, a nd shesa id da y a nd night. (R . 3 3 3 -3 4 ). H ethena sk ed J.G .

a series ofva gue, com pound questions rega rding her da y-to-da y life with him .

(R . 3 3 4 -3 7 ). O bjections weresusta ined toa ll these questions. (R . 3 3 4 -3 7 ). G iz el

did nota sk J.G .a nyotherquestionsrega rdinghertestim onyondirectexa m ina tion

tha the ha d sexua lly a bused her for yea rs.
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The Sta te ca lled JunA k a ishi, G iz el’s ex-wife. (R . 3 4 1 -4 2 ). D uring their

m a rria ge, A k a ishiwork ed a s a flighta ttenda ntwhile G iz el sta yed hom e with

theirfourchildren. (R . 3 4 2 -4 3 ). InM a y 2 0 2 0 , A .G .told herwha tG iz el “ha d been

doing toher.” (R . 3 4 3 -4 4 ). A k a ishithenspok e with J.G ., whoa lsotold A k a ishi

wha tG iz el “ha d beendoing [toher].” (R . 3 4 4 ). G iz el m a de nohea rsa y objection

toeither ofthese. O nJune 2 5 , 2 0 2 0 , A k a ishiwenttothe police a nd thentook

A .G .a nd J.G .tothehospita lfora nexa m ina tion.(R .3 4 4 -4 5 ).Thenextda y,A k a ishi

took them totheC hild A dvoca cy C enterforforensicinterviews.(R . 3 4 5 ). O nJuly

6 , 2 0 2 0 , A k a ishidiscovered a lock boxinherhom econta ining a pink vibra tor. (R .

3 4 6 -4 7 ).Sheca lled thepolice,a nd theyca m etothehousea nd collected thelock box

a nd took bucca l swa bs ofher, J.G ., a nd A .G . (R . 3 4 7 -4 8 ).

D uringcross-exa m ina tion,G iz elelicited testim onyfrom A k a ishitha tduring

their m a rria ge, she som etim es a greed tohis ha ving sexwith other wom en. (R .

3 5 1 ). H owever, sheinsisted tha tsheneverintended forhim toenga geinsexua l

a ctswiththeirchildren.(R .3 5 1 ).A k aishifurthertestified tha ta lthoughshewa nted

toquither job, she m a de m ore m oney tha nG iz el a nd feltobliga ted tosupport

thefa m ily.(R .3 5 3 -5 4 ).Som etim essheworelingerieforhim ,butshedid notwea r

a ny ofthe clothing found inthe lock box. (R . 3 5 6 -5 8 ). G iz el did nota sk her a ny

questions a bouthis a lleged sexua l a buse ofJ.G . a nd A .G .

The Sta te ca lled A .G . a s a nother-crim es witness. (R . 3 5 9 ). A .G . testified

tha tshe wa s 1 8 yea rs old a nd her da te ofbirth wa s July 9 , 2 0 0 4 . (R . 3 5 9 ). The

sexua l a buse com m itted by G iz el bega nwhenshe wa s nine yea rs old. (R . 3 6 2 ).

G iz el a sk ed her totouch his penis over his clothes with her ha nd. (R . 3 6 3 ).
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Subsequently,continuingforsevera l yea rs, G iz el forced hertorub hisba repenis

withher ha nds a nd toenga ge inora l, a na l, a nd va gina l sex. (R . 3 6 3 -6 7 ). These

a ctsusua llyha ppened inthebedroom .(R .3 6 8 ). G iz el a lsoputsextoysinherva gina ,

required her to wea r a school-girl costum e with stock ings, a nd showed her

pornogra phy. (R . 3 6 7 -6 8 , 3 7 2 ). Som etim es G iz el would enga ge ina threesom e

withA .G . a nd J.G ., during whichhewould forcethem toperform ora l sexonhim

a nd onea chother. (R . 3 6 9 -7 1 ). The Sta te showed A .G . photogra phs, whichshe

identified a sdepicting theschool-girl costum e, sextoy, a nd lock box. (R . 3 7 2 -7 5 ).

Shea lsoidentified photogra phsfrom G iz el’sphonefocusing onherclea va ge. (R .

3 7 5 -7 7 ).W hentheSta tesoughttoa dm itthephotogra phsfrom G iz el’sphoneinto

evidence, he objected onthe grounds tha tA .G . “took ha lfofthem .” (R . 3 7 7 -7 8 ).

Thecourtcla rified tha tG iz elwould ha vethecha ncetopresenthisca sea nd a sk ed

a ga inifG iz el ha d a ny objections. (R . 3 7 8 ). G iz el sta ted, “I’ll justdefend m yself

a ga instthem , your H onor.” (R . 3 7 8 ). The photogra phs were a dm itted. (R . 3 7 8 ).

A .G . testified tha tinM a y 2 0 2 0 , shetold herm om a boutG iz el’sa buse. (R .

3 7 9 ). O nJune 2 5 , 2 0 2 0 , she wenttothe hospita l for a nexa m ina tion. (R . 3 7 9 ).

O nJune2 6 , sheha d a forensicinterview a ttheC hild A dvoca cy C enter. (R . 3 7 9 ).

O ncross-exa m ina tion, G iz el a sk ed A .G . whether she ha d ta k enthe

photogra phsofherselfonhisphonea nd shesa id no.(R .3 8 0 -8 1 ). G iz el a sk ed A .G .

whether he ha d a llowed her togoonsleepovers, a nd she replied, “Y es, buton

conditions.” (R . 3 8 4 ). W hena sk ed wha tconditions, A .G . testified, “Tha tI would

ha vesexwithyou before.” (R .3 8 4 ). G iz eldid nota sk A .G .a ny questionsrega rding

hertestim ony ondirectexa m ina tiontha theha d sexua lly a bused herforyea rs.
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D etectiveFra nk M orenotestified tha tG iz elwa sa rrested onJune2 5 ,2 0 2 0 ,

and a searchofG iz el’shom ewasconducted thenextda y.(R .3 8 8 -9 1 ). G iz elconsented

to a sea rch of his phone whereinM oreno discovered videos of sex a cts a nd

photogra phsofA .G .focusingonherclea va ge.(R .3 9 1 -9 4 ).O nJuly 6 ,A k a ishica lled

him tosa y tha t, inthe closetofthem a sterbedroom , sheha d discovered G iz el’s

lock box, which conta ined a pink vibra tor, school-girl uniform , a nd lingerie. (R .

3 9 4 -9 8 ). G iz el did notcross-exa m ine M oreno. (R . 4 0 1 -0 2 ).

TheSta teca lled L e’K a iA da m s, a forensicscientistwiththeIllinoisSta te

Police. (R . 4 0 9 ). A da m swa stendered a sa nexpertinthefield offorensicbiology

a nd D N A a na lysis,a nd G iz el m a denoobjection.(R .4 1 2 -1 3 ). A da m stestified tha t

shetested D N A from thevibra tora nd found a m a tchwithJ.G .’sD N A .(R .4 1 7 -2 1 ).

The Sta te ca lled G ua da lupe Sa lga do, whoidentified People’s Exhibit2 1

a s the videoofherinterview withJ.G . onJune2 6 , 2 0 2 0 . (R . 4 2 4 -2 9 ). TheSta te

soughttopublishtheinterview,a nd G iz el m a denoobjection.(R . 4 2 9 ). Thevideo

wa spla yed forthecourt. (R . 4 3 2 ). G iz el did notcross-exa m ineSa lga do. (R . 4 3 2 ).

A ftertheSta terested its ca se, thecourta sk ed G iz el whetherheha d a ny

m otions.(R .4 3 4 -3 5 ). G iz el a sk ed,“M otionsa sfa ra swha t,yourH onor?” (R .4 3 5 ).

Thecourtexpla ined tha titcould nota dviseG iz el onthem otionstofile,a lthough

itnoted tha ttypica lly a crim ina ldefenda ntwillfilea m otionfora directed finding.

(R . 4 3 5 -3 6 ). G iz el sta ted tha the did notha ve a ny m otions. (R . 4 3 6 ).

Thecourtthena sk ed G iz el whetherheha d a ny witnessestoca ll. (R . 4 3 6 ).

G iz el responded tha ttherewerewitnesseshewished toca ll, buthedid notha ve

a ny oftheirphonenum bers. (R . 4 3 6 -3 7 ). Thecourta sk ed G iz el ifheha d issued
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a ny subpoena s for witnesses a nd he sa id no. (R . 4 3 7 ). The courta sk ed, “Soyou

donotwish topresenta ny defense witness testim ony, correct?” (R . 4 3 7 ). G iz el

responded,“I do.I’m la teondoingit.Itwa sa m ista k e,yourH onor.” (R . 4 3 7 ).The

tria l courta sk ed G iz el whether he ha d filed a na nswerlisting the witnesses he

wa nted toca ll, a nd G iz el sa id no. (R . 4 3 7 ). The tria l courta sk ed G iz el whether

he ha d a ny physica l or docum enta ry evidence, a nd he sa id no. (R . 4 3 8 -3 9 ). The

courtthenexpla ined tha tG iz elha d therighttotestifya swell a stherighttorem a in

silenta nd rely ontheSta te’sina bilitytoprovethecha rges.(R .4 3 9 -4 0 ). G iz elsta ted

hedid notwishtotestify. (R . 4 4 0 ). Thecourta ccepted G iz el’swa iveroftheright

totestify, a nd G iz el rested his ca se. (R . 4 4 1 ).

TheSta tega vea closinga rgum entrecountingtheevidenceofG iz el’sguilt.

(R .4 4 1 -4 8 ). G iz elm a dea ra m blingclosinga rgum entinwhichhea ccused A k a ishi

offa lsely pla nting theevidencefound inthe lock boxa nd turning theirchildren

a ga insthim . (R . 4 4 8 -5 8 ). The courtsusta ined m ultiple objections tha tG iz el’s

a rgum entwa s notba sed onthe evidence a ttria l. (R . 4 5 2 -5 3 ).

The courtfound G iz el guilty ona ll nine counts a nd setJune 7 , 2 0 2 3 , for

the presenta tionofpost-tria l m otions a nd sentencing. (R . 4 6 4 -7 0 ). O nJune 7 ,

G iz el inform ed the courttha the ha d notfiled a ny post-tria l m otions. (R . 4 7 4 ).

Theca useproceeded tosentencing.(R .4 7 5 -7 6 ).TheSta tepresented a victim im pa ct

sta tem entfrom A k a ishia nd a rgued fa ctorsina ggra va tion.(R .4 7 8 -8 6 ).Thecourt

a sk ed G iz el whetherheha d a ny evidence inm itiga tion, a nd he responded tha t

he ha d beenuna ble toconta cta ny witnesses. (R . 4 8 7 ). The courta llowed G iz el

toprofferwha tthewitnesses would sa y. (R . 4 8 7 ). G iz el a sserted tha tfourofhis
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witnesses(hism other,a unt,a nd twosisters) would testifytohisunha ppym a rria ge

a nd tha tthey ea choffered tota lk toA k a ishito“helpea setensioninthehom e.”

(R .4 8 7 -9 0 ). A fifthwitness,Sa lva toreM a rtira no,a lsowould testifytothe“tra um a ”

G iz el endured during the m a rria ge. (R . 4 9 0 ).

Thecourtga veG iz el theopportunity topresenta rgum entsinm itiga tion.

(R . 4 9 0 -9 1 ). G iz el sta ted he wa s a grea tfa ther a nd tha the did notcom m itthe

cha rged crim es. (R . 4 9 1 -9 3 ). The courtga ve G iz el the opportunity tom a k e a

sta tem entina llocution, a nd G iz el repea ted the a rgum enttha the wa s a grea t

fa thera nd innocentofthecha rges. (R . 4 9 4 -9 7 ). Thecourtsentenced G iz el to7 5

yea rs’im prisonm enta nd a dvised him ofhis a ppella te rights a nd ofthe need to

filea post-sentencingm otionwithin3 0 da ysifhewished tocha llengehissentence.

(R . 4 9 8 -5 0 1 , 5 0 3 -0 5 ). The ca use wa s continued toJuly 5 . (R . 5 0 9 -1 0 ).

O nJuly 5 ,2 0 2 3 ,thecourta sk ed G iz el ifheha d filed a m otiontoreconsider

thesentence,a nd G iz elresponded,“YourH onor,I don’tevenk now how todotha t.”

(R . 5 1 3 -1 4 ). H ea sk ed fora notherweek tofilethem otion,butthecourtexpressed

itsconcerntha tthem otionwould beuntim ely. (R . 5 1 4 ). G iz el wa sprovided with

a pre-printed m otionfor new tria l a nd m otiontoreconsider sentence, whichhe

filled out. (R . 5 1 4 -1 5 ). Thecourtstruck them otionfornew tria l a suntim ely a nd

denied them otiontoreconsidersentence. (R . 5 1 8 -1 9 ). G iz el filed a tim ely notice

ofa ppea l. (R . 5 2 0 ).

D irectA ppea l

G iz elraised twoissuesondirectappea l:(1 )thetrialcourtabused itsdiscretion

infindingG iz elfittorepresenthim selfor,a lterna tively,infa ilingtoa ppointcounsel
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torepresentG iz el a ta fitnesshea ringa fteritfound a bona fidedoubtofhisfitness;

a nd,(2 )thea dm issionofJ.G .’sforensicinterview wa serroneouswhenitfelloutside

thetim econstra intof7 2 5 IL C S 5 /1 1 5 -1 0 . Thea ppella tecourtheld tha tthetria l

courterred by a cceptingG iz el’sjury wa ivera nd a llowinghim torepresenthim self

prose. Peoplev. G iz el, 2 0 2 5 IL A pp(1 st) 2 3 1 1 8 3 -U , ¶ 1 . A ccordingly, itva ca ted

G iz el’sconvictionsa nd sentencea nd rem a nded fora new tria l a twhichG iz el will

berepresented by counsel. Id.Should G iz el insistonrepresentinghim selfa ga in,

the tria l courtshould order a new B C X a nd conducta fitness hea ring wherein

G iz el is represented by counsel. Id. ¶ 7 1 .

Ingra nting G iz el reliefonhis firstissue, the reviewing courtexpla ined

tha ttherecord showed tha tG iz el wa snotcom petenttoconducttria l proceedings

by him self.Id.¶ 6 4 . Itnoted tootha tD r.Pa n’sfindingssupported wha ttherecord

showed– tha tG iz el’s“m enta lillnessrendered him sodisorga niz ed inhisthink ing

a s torender him inca pa ble ofrepresenting him selfa ttria l.” Id. The a ppella te

courtfound tha tthe tria l courterroneously discounted D r. Pa n’s findings a nd

m isunderstood the la w following India na v. Edwa rds, 5 5 4 U .S. 1 6 4 (2 0 0 8 ). Id.

¶ 6 5 .C ontra ry tothetria lcourt’sdeterm ina tion,itfound D r.Pa n’suncontra dicted

testim ony tobe“sufficientunderEdwa rdstoshow tha t[G iz el] wa sincom petent

torepresenthim selfa nd conducttria l proceedings onhis owneventhough he

wa s fittosta nd tria l withcounsel.” Id. ¶ 6 6 . A ck nowledging tha ta la ck oflega l

sophistica tion, k nowledge, or experience is nota ba sis for finding a defenda nt

unfittowa ivecounsel,thereviewingcourtexpla ined tha t“[t]hisisnota ca sewhere

[G iz el] m ounted a poor defense beca use ofa la ck oflega l tra ining; this is a ca se
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where [G iz el] m ounted nodefense due tom enta l illness.” Id. ¶ 6 7 . These fa cts

inconjunctiondifferentia ted theca sefrom otherca seswhereIllinoiscourtsheld

tha tthedefenda ntwa scom petenttorepresenthim selfwithoutcounsel. Id. ¶ 6 8 .

The a ppella te courtconcluded tha tthese fa cts a m ounted toa ninva lid wa iver

ofcounsel, which necessita ted rem a nd for a new tria l. Id. ¶ 7 1 .

B eca use itgra nted G iz el reliefonhis firstissue, the a ppella te courtdid

nota ddress G iz el’s other issues. Id. ¶ 7 2 . The Sta te filed a petitionfor lea ve to

a ppea l, which wa s a llowed by this C ourtonSeptem ber 2 4 , 2 0 2 5 .
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ARGUMENT

I. The trial court committed plain error in allowing Joseph Gizel to
represent himself at trial when the record showed, and an expert
concluded,thatGizel’smental illnesspreventedhimfromconducting
trial proceedings on his own.

A few m onthsa fterbeingcha rged withm ultiplepreda tory crim ina l sexua l

a ssa ultcha rges, JosephG iz el wa ived his righttocounsel. (R . 3 3 -4 0 ; C I. 3 7 -6 0 ).

A fter m ore tha ntwoyea rs ofpretria l proceedings, the tria l courtra ised a bona

fidedoubtofG iz el’sfitness.(R .2 0 0 -0 1 ). Inhisreporta nd testim ony a tthefitness

hea ring, the a ppointed forensic psychia trist, D r. Philip Pa n, wa s consistentin

hisultim a teconclusion:G iz elwa sfittosta nd tria lwithcounselbutunfittoconduct

tria l proceedings withoutthehelpofcounsel. (R . 2 5 5 -6 2 ; C I. 2 2 2 -2 3 ). D r. Pa n’s

specificfinding– tha tG iz el wa suna bletom ounta defensesolely onhisowndue

todisorga niz ed a nd pa ra noid think ing– wa sa m ply supported by G iz el’sconduct

duringpretria lproceedings.M oreim porta ntly,D r.Pa n’sfindinga lsoca tegorica lly

invok ed the circum sta nces tha tprom pted the U nited Sta tes Suprem e C ourtin

India na v.Edwa rds, 5 5 4 U .S. 1 6 4 , 1 7 4 -7 8 (2 0 0 8 ),toesta blisha lim ita tiononthe

self-representa tionright– na m ely,wherea defenda ntwhoisfittosta nd tria l but

whostill suffers from m enta l illness severe enoughtha the is notcom petentto

conducttria l proceedings by him self. N evertheless, the tria l courtrejected D r.

Pa n’suncontra dicted opiniona nd a ccepted G iz el’swa iverofcounsel.(R .2 9 9 -3 0 1 ).

Theappellatecourtcorrectlyheld tha tthiswa sanabuseofdiscretionthatam ounted

tosecond-prongpla inerror.Peoplev. G iz el, 2 0 2 5 IL A pp(1 st) 2 3 1 1 8 3 -U ,¶ 1 .This

C ourtshould a ffirm the a ppella te courta nd reverse the tria l court.

Subsection Awill layoutthegenera l la w underlyingfitnessdeterm inations
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a nd thelim ita tionona defenda nt’srighttoself-representa tionwhenhism enta l

illnesspreventshim from conductingtria l proceedingsonhisown.Further,G iz el

will exa m inehow thislim ita tionrestsona na pprecia tiontha ta llowing sucha n

unfitdefenda nttorepresenthim selfa ttria lwould vitia tedueprocessa nd threa ten

theintegrity ofthejudicia lsystem .Subsection B willexpla inhow G iz elsqua rely

fitswithinthe“gra y a rea defenda nt” ca tegory described by Edwa rds, a sevinced

by hisbeha viora nd by D r.Pa n’suncontra dicted clinica lconclusions.Subsection

C will expla inthe tria l court’s error infinding G iz el fittorepresenthim selfa t

tria l, where the courtbelow unrea sona bly rejected D r. Pa n’s reporta nd turned

a blind eyetoG iz el’sproblem a ticconductduring pretria l proceedings. Further,

thecourtm isinterpreted D r.Pa n’stestim onyduetoa m isundersta ndingofG odinez

v. M ora n, 5 0 9 U .S. 3 8 9 (1 9 9 3 ), a nd Edwa rds. Subsection D will dem onstra te

tha ttheSta te’sa rgum entinitsopeningbriefreca pitula testhetria lcourt’serror,

intha ttheSta tea lsofa ilstoa pprecia tethefitnessprinciplessetoutinG odinez

a nd Edwa rds. A dditiona lly,theSta techerry-pick sitsfa ctsina na ttem pttoshow

tha tG iz el wa s fittorepresenthim selfwhile suga r-coa ting or, a ttim es, pla inly

om ittingthepreciseconducttha tled thea ppella tecourttoreversethetria lcourt’s

finding.

A. General Law.

The lega l issue inthis ca se lies a tthe nexus of, a nd revea ls the tension

between,twoconstitutiona lprinciples:theindividua lrighttoself-representa tion,

a nd the due process prohibitiona ga insttrying a nunfitdefenda nt.

O ntheonehand,thefedera land Illinoisconstitutionsgua ra nteea defenda nt
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therighttoself-representa tioninthetria l court. U .S. C onst., a m ends. V I, X IV ;

Ill. C onst. 1 9 7 0 , a rt. I, § 8 . Toinvok e the self-representa tionright, a defenda nt

m ustk nowingly a nd intelligently relinquishhisrighttocounsel,a nd tha twa iver

m ustbeclea ra nd unequivoca l,nota m biguous.Peoplev.B a ez ,2 4 1 Ill.2 d 4 4 ,1 1 5 -1 6

(2 0 1 1 ). “The determ ina tionofwhether there ha s beena nintelligentwa iver of

the righttocounsel m ustdepend, inea ch ca se, uponthe pa rticula r fa cts a nd

circum sta nces oftha tca se, including the ba ck ground, experience, a nd conduct

ofthea ccused.” Id. a t1 1 6 . ThepurposeofR ule4 0 1 (a ) istoensurea defenda nt’s

wa iverisk nowinga nd volunta ry,a nd itrequiresthetria l courttodeterm inetha t

the defenda ntundersta nds the na ture ofthe cha rges, the sentence ra nge, a nd

the righttocounsel before perm itting his wa iver. Peoplev. H a ynes, 1 7 4 Ill. 2 d

2 0 4 , 2 3 6 (1 9 9 6 ); Ill. S. C t. R . 4 0 1 (a ).

A tthesa m etim e, a crim ina l defenda ntm ustbefitinordertosta nd tria l.

Cooper v. O k la hom a , 5 1 7 U .S. 3 4 8 , 3 5 4 (1 9 9 6 ) (the U .S. Suprem e C ourt“ha [s]

repea tedly a nd consistently recogniz ed tha t‘thecrim ina ltria lofa nincom petent[4 ]

defenda ntviola tes due process’”) (quoting M edina v. Ca lifornia , 5 0 5 U .S. 4 3 7 ,

4 5 3 (1 9 9 2 )). The constitutiona l prohibitiona ga insttrying the unfita rises from

the “deeproots inour com m on-la w herita ge” tha tdem a nd the a ccused be a ble

toundersta nd thena tureof,a nd ta k em ea ningfulpa rtin,thetria lprocess.M edina ,

5 0 5 U .S. a t4 4 6 . A nd ta k ing m ea ningful pa rtinthe tria l process tra ditiona lly

m ea nsenga ging withcounsel toa dva nceone’s owninterests indefensea ga inst

4 Federa l courts use the term s “com petency” a nd “com petent,” wherea s
Illinois courts use the equiva lentterm s “fitness” a nd “fit.”
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thecha rge.Infa ct,theU .S.Suprem eC ourtin1 9 6 0 setfortha sta nda rd offitness

tha t, predicta bly, a ssum es a crim ina l defenda ntwill berepresented by counsel

a ttria l. D usk y v. U nited Sta tes, 3 6 2 U .S. 4 0 2 , 4 0 2 (1 9 6 0 ) (“[T]he testm ustbe

whetherhehassufficientpresentabilitytoconsultwithhisla wyerwitha reasonable

degreeofra tiona lundersta nding– a nd whetherheha sa ra tiona l a swell a sfa ctua l

understa ndingoftheproceedingsa ga insthim .”) (quota tionsom itted).TheD usk y

sta nda rd isstillused toda y.A nd inaccordancewiththisstandard,theU .S.Suprem e

C ourtin1 9 9 3 held tha tthelevel offitness onem ustpossesstowa ivecounsel in

ordertoplea d guilty isequiva lenttothelevel offitnessnecessa ry tosta nd tria l.

G odinez v. M ora n, 5 0 9 U .S. 3 8 9 , 3 9 9 -4 0 0 (1 9 9 3 ).

B utwha tofthe crim ina l defenda ntwho, while fittosta nd tria l beca use

he possesses the ba seline “a bility toconsultwith his la wyer with a rea sona ble

degree ofra tiona l understa nding,” D usk y, 3 6 2 U .S. a t4 0 2 , nonetheless suffers

from m enta l illness sufficienttok eephim from a cting a s his owncounsel? D oes

dueprocessperm itthat“grayarea ” defendanttoproceed totrialdespitehisinability,

owingtom enta l illness,torepresenthim self? Tha tquestionsetsforththesta k es

inthis ca se.

InIndia na v.Edwa rds, 5 5 4 U .S. 1 6 4 , 1 7 4 (2 0 0 8 ),theU .S.Suprem eC ourt

wa sa sk ed whetherthefedera l constitutionperm itsa sta tetolim ita defenda nt’s

self-representa tionrightby insisting uponrepresenta tionby counsel a ttria l on

theground tha tthedefenda ntla ck sthem enta l ca pa city toconducthisowntria l

defense.TheEdwa rdsCourtanswered affirm a tively,holdingtha t“theC onstitution

perm itsSta testoinsistuponrepresenta tionbycounselforthosecom petentenough
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tosta nd tria l underD usk y butwhostill sufferfrom severem enta l illness tothe

pointwherethey a renotcom petenttoconducttria l proceedingsby them selves.”

5 5 4 U .S. a t1 7 8 .

Im porta ntly,theEdwa rdsC ourtdid notcontend tha ta defenda nt’srequest

towa ivecounsel a nd representhim selfca lled fora highersta nda rd ofcom petency

orrequired a na dditiona l inquiry– sucha holding would runcountertoG odinez .

Id.a t1 7 2 -7 3 .Illinoiscourts,too,ha veuniform ly held a sm uch.SeePeoplev.A llen,

4 0 1 Ill. A pp. 3 d 8 4 0 , 8 5 1 (1 stD ist. 2 0 1 0 ); Peoplev. M cN utt, 2 0 2 0 IL A pp (1 st)

1 7 3 0 3 0 , ¶ 9 0 . Instea d,Edwa rds“recogniz ed a gra y a rea ofdefenda ntswhowere

com petenttosta nd tria l underD usk y (a nd thereforecom petenttowa ivetheright

tocounsel) butwhowerenotcom petenttoconducttria l proceedingsthem selves.”

Peoplev. R odriguez -A ra nda , 2 0 2 2 IL A pp(2 d) 2 0 0 7 1 5 , ¶ 4 9 .

Inotherwords,Edwa rdsesta blished that“thestandard fordecidingwhether

[a ] defenda ntwa s com petenttoconducttria l proceedings onhis ownis notthe

sa m e sta nda rd for whether he wa s fittosta nd tria l.” Id.; Edwa rds, 5 5 4 U .S. a t

1 7 5 (“[T]he na ture ofthe problem before us ca utions a ga instthe use ofa single

m enta l com petency sta nda rd for deciding both (1 ) whether a defenda ntwhois

represented by counsel ca nproceed totria l a nd (2 ) whethera defenda ntwhogoes

totria lm ustbeperm itted torepresenthim self.”).Thisundersta ndingfitssqua rely

withthe holding inG odinez beca use“a com petency determ ina tionis necessa ry

only whena courtha srea sontodoubtthedefenda nt’scom petence” tosta nd tria l.

5 0 9 U .S.a t4 0 1 ,n. 1 3 (citing D ropev. M issouri, 4 2 0 U .S. 1 6 2 , 1 8 0 -8 1 (1 9 7 5 );Pa te

v. R obinson, 3 8 3 U .S. 3 7 5 , 3 8 5 (1 9 6 6 )). Further, a defenda ntis presum ed tobe
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fittosta nd tria l or toplea d, a nd be sentenced. 7 2 5 IL C S 5 /1 0 4 -1 0 . A s such, the

considera tiona ddressed inEdwa rds– a defenda nt’s fitness to conduct tria l

proceedings onhis own– would only a pply incircum sta nces, lik e those present

here,wherea determ ina tionwa snecessa ry a fterthetria lcourtesta blished a bona

fidedoubtofthedefenda nt’sfitness, a nd thefitnesshea ring revea led suspicions

a boutthe defenda nt’s fitness toconducttria l proceedings by him self.

TheEdwa rdsC ourtla id outtwoconditionstha tbega titsa na lysis: (1 ) the

defenda ntisfittosta nd tria l,a nd (2 ) thedefenda ntinsistsonrepresentinghim self

during tha ttria l. 5 5 4 U .S. a t1 7 4 . Itsholding a ddressed thescena riowhereboth

theforegoing conditionsa rem et, a nd thedefenda ntexhibitsm enta l illnesstha t

issufficientlyseriousa stoim pa cthisa bilitytoconducttria lproceedingsbyhim self.

Id. a t1 7 8 . Inthe Edwa rds context, therefore, “severe m enta l illness” a cts a s a

term ofa rt, which derives its lega l significa nce from the specific effecttha ta

defenda nt’s m enta l illness ha s onhis a bility toconducttria l proceedings onhis

own. A defenda nt’srighttoself-representa tionm a y only belim ited ifhism enta l

illnessissevere“tothepointwhere[heis]notcom petenttoconducttrialproceedings

by [him self].” Id. A ccordingly, the severity ofa defenda nt’s m enta l illness, for

a pplica bility underEdwa rds, rela tesdirectly totherepercussionsonhisa bility

toconducttria lproceedingswithoutthehelpofcounsel.SeeM cN utt, 2 0 2 0 IL A pp

(1 st) 1 7 3 0 3 0 , ¶ 9 1 . A defenda nt’sfitnesstoconducttria l proceedingswithoutthe

helpofcounsel,therefore,isdeterm ined differently from hisfitnesstosta nd tria l

withcounsel,a la D usk y,ortowa ivecounsel inordertoplea d guilty,a la G odinez .

See R odriguez -A ra nda , 2 0 2 2 IL A pp(2 d) 2 0 0 7 1 5 , ¶ 4 9 .
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If,a shere,theprerequisitesa reesta blished,“thetria l courtm a y consider

thespecificfactsand circum sta ncesoftheca setodeterm inewhethertha tdefenda nt

is, infa ct, com petentto* * * conducttria l onhisown.” M cN utt, 2 0 2 0 IL A pp(1 st)

1 7 3 0 3 0 , ¶ 9 0 . Putdifferently, “theC onstitutionperm its judges tota k erea listic

a ccountofthe pa rticula r defenda nt’s m enta l ca pa cities by a sk ing whether a

defenda ntwhoseek s toconducthis owndefense a ttria l is m enta lly com petent

todoso.” Edwa rds, 5 5 4 U .S. a t1 7 7 -7 8 . Further, “the tria l judge * * * will often

prove besta ble tom a k e m ore fine-tuned m enta l ca pa city decisions, ta ilored to

theindividua liz ed circum sta ncesofa pa rticula rdefenda nt.” (Em pha sisa dded.)

Id . a t1 7 7 . Indeterm ining fitness, the tria l courtis notrequired toa cceptthe

opinions ofpsychia trists; ra ther, itshould a ssess the credibility a nd weightof

experttestim ony a nd independently a na lyz e a nd eva lua te the fa ctua l ba sis for

the expert’s opinionra ther tha nreflexively rely onthe ultim a te opinionitself.

Peoplev.L uca s,3 8 8 Ill. A pp.3 d 7 2 1 ,7 2 8 (2 d D ist.2 0 0 9 ). H owever,thetria lcourt’s

powertorejectexperttestim ony isnotunlim ited, a nd a tria l courtca nnotreject

a nexpert’sopiniontha ta defenda ntisunfitwithoutevidencetha tthedefenda nt

is,infa ct,fit. Id.C ritica l toa reviewingcourt’sa na lysisofthetria l court’sfitness

determ ination,particularlywhenitconflictswithanexpert’suncontroverted opinion,

isthelengtha nd na tureofthecourt’sobserva tionsofthedefenda nt. SeePeople

v. W illia m s, 8 7 Ill. A pp. 3 d 8 6 0 , 8 6 4 (2 d D ist. 1 9 8 0 ); Peoplev. Schoreck , 3 8 4 Ill.

A pp. 3 d 9 0 4 , 9 1 9 -2 1 (2 d D ist. 2 0 0 8 ).

R eviewingcourtsapplya deferentialstandard toa tria lcourt’sdeterm ina tion

ofa defenda nt’sfitness.C om pa rePeoplev.W a shington,2 0 1 6 IL A pp(1 st) 1 3 1 1 9 8 ,
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¶ 5 0 (a buse ofdiscretion), with Peoplev. Finla w, 2 0 2 3 IL A pp (4 th) 2 2 0 7 9 7 , ¶

5 3 (m a nifestweightofthe evidence).

B. Gizel is the Quintessential Edwards “Gray Area Defendant.”

H ere, lik ea ll crim ina l defenda nts, G iz el wa s presum ed fittosta nd tria l,

a nd from D ecem ber9 ,2 0 2 0 ,untilhewa sbroughttotria lonM a y 9 ,2 0 2 3 ,heinsisted

onrepresenting him self. (R . 3 3 -4 0 , 7 9 -8 4 , 2 7 8 -9 9 ). B utred fla gs concerning his

fitness torepresenthim selfem erged im m edia tely.

A boutthree m onths a fter G iz el wentprose, the Sta te a sk ed toconsum e

theD N A onthepink vibra torfound inhislock boxa nd com pa reittobucca l swa bs

ta k enofJ.G . a nd A .G . (R . 5 1 -5 3 ). G iz el did notk now how torespond, a sk ed for

m oretim etolook intotheissue,a nd hewa sgivenalm osttwoweek sforthatpurpose.

(R .5 2 -5 4 ).A tthenexthea ring,however,G iz elclea rly stilldid notgra sptheSta te’s

request, sta ting, “I wa nttodeny m y D N A . I don’twa nttogivem y D N A .” (R . 5 9 ).

W henthe courttold him tha twa s notthe issue, G iz el a sk ed for m ore tim e. (R .

5 9 ).Thecourtpressed G iz el fora response,whichled G iz el toa sk , “Sowha t’sthe

issue?” (R .6 0 ).Thecourtexpla ined itha d toruleontheSta te’srequesta nd a sk ed

a ga inwha tG iz el’sreply wa s. (R . 6 0 ). G iz el responded, “R eply, don’tyou a lrea dy

ha ve it? I object. I deny. I don’ta gree. I m ea n, wha telse a m I supposed tosa y,

your H onor?” (R . 6 0 ). A fter the courtgra nted the Sta te’s request, G iz el sta ted,

“I don’tk now how m y D N A wa sconsum ed orha vegotten.A nd thesextoy, I ha ve

som a ny objections totha tbeca use, I m ea n, a nything could ha ve beendone to

ha vepla nted thiswholesitua tion.A nd,* * * there’srea sons,* * * I m ea n,I usetha t

withm y [ex-wife].Y ou k now,onm y [ex-wife] a nd I,weha d ourfun.” (R .6 1 ). A fter
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thecourta dvised him nottosa y thingsontherecord tha tcould beused a ga inst

him , G iz el replied, “I’m sim ply sta ting tha tI feel tha tthis is fa lse a nd it’s not,

you k now,rea l; a nd tha tI wa nted todeny it. * * * I wa nttofighta ga instit.I wa nt

torejectita nd fightit.” (R . 6 2 ). Thecourta sk ed ifhem ea nthisD N A , a nd G iz el

sa id yes. (R . 6 2 ). Perpetua ted by G iz el’s untrea ted m enta l illness, this vicious

cycle– G iz el pla inly fa iling toa pprecia tethena ture ofthe proceeding, the court

a llowing him m oretha nenoughtim etoresea rchtheissue, a nd G iz el inevita bly

rea ppea ringjusta slosta nd confused a boutwha twa sbeinga sk ed ofhim – recurred

tim e a nd a ga inthroughoutthe three yea rs ofpretria l proceedings.

TheSta tefiled itssection1 1 5 -7 .3 m otiononJuly 2 8 , 2 0 2 1 . (R .8 8 -9 0 ). O ver

the nexteightm onths, until M a rch 3 0 , 2 0 2 2 , whenthe courthea rd a rgum ent

onthe m otion, G iz el wa s a sk ed four sepa ra te tim es whether he ha d filed his

response,a nd ea chtim ethea nswerwa sno.(R .9 3 , 1 0 0 -0 1 , 1 0 5 , 1 2 2 ). O nJa nua ry

2 7 ,2 0 2 2 ,theda teprecedingthehea ringontheSta te’sm otion,thecourtquestioned

G iz el a boutthe dela y infiling his response, a nd G iz el sta ted, “I’m ca tching up

oneverything a nd I gota lotgoing ona nd I’ll ca tchuponit.” (R . 1 2 2 ). Thecourt

told him tha the ha d twom onths tofile his response. (R . 1 2 3 ). A lthough itwa s

clea r from his sta tem ents a nd requests for continua nces tha tG iz el wa nted to

understa nd a nd intended to respond, he nevertheless a ppea red com pletely

unprepa red onM a rch 3 0 , 2 0 2 2 . The courta sk ed G iz el for a fifth tim e whether

he ha d filed a response, a nd G iz el sta ted, “N o, your H onor. I wa sn’tprepa red.

I don’thavethosethings.” (R .1 2 7 ).A ftertheSta tea rgued itsm otion,G iz el a sserted,

“Tha t’s a ll a rgua ble. It’s a ll hea rsa y, a nd I don’tk now where they gotthis a nd
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tha tfrom ;butI a m unprepa red a tthem om enttom entiona nything further.” (R .

1 3 5 ). The courtgra nted the Sta te’s m otion. (R . 1 3 5 ).

O nO ctober 6 , 2 0 2 1 , the Sta te filed its section1 1 5 -1 0 m otion, seek ing to

a dm itJ.G .’sforensicinterview.(R .9 9 ).Justa swiththeSta te’sotherm otion,G iz el

fa iled tofilea responsedespiteconsistently expressinghisintentiona nd receiving

repea ted rem indersfrom thecourttodoso.(R . 1 0 5 , 1 2 2 , 1 4 1 ). G iz el evenrefused

towa tchtheinterview whentheSta tea ttem pted toshow ittohim . (R . 1 1 9 -2 1 ).

Initia lly,thehea ringonthesection1 1 5 -1 0 m otionwa sa lsosetforM a rch3 0 ,2 0 2 2 ,

butG iz elrequested m oretim etofilehisresponse,a nd thecourtga vehim a m onth

fortha tpurpose. (R . 1 4 1 ). O fcourse, a tthenextda te, G iz el still ha d notfiled his

response, though he wa s givena few m ore week s beca use the Sta te soughta

continua ncetoM a y 1 7 , 2 0 2 2 . (R .1 4 1 -4 2 ). Itdid notm a ttertha theha d overseven

m onths tofilea response beca use G iz el showed upunprepa red yeta ga intothe

hea ring onthe Sta te’s section1 1 5 -1 0 m otion. (R . 1 5 0 ). W henthe courta sk ed if

hewa s rea dy toproceed, G iz el sta ted, “I wa s told itwa s continued toD ecem ber

1 8 th, a nd I would wa nttoa sk fora three-week continua nce. I’m notrea dy.”5 (R .

1 5 2 ). The courta sk ed G iz el why he sa id he wa s notrea dy, a nd G iz el replied, “I

wa sn’tfeeling well forthepa stcoupleweek s a nd I’m a littlebitbehind. I’m just

a sk ing forthreeweek s.” (R . 1 5 3 ).Thecourtdenied G iz el’srequest,a nd theSta te

ca lled itswitness.(R .1 5 3 -5 4 ). A stheSta tepresented itsevidence,G iz elcontinued

toem pha siz etha thewa snotrea dy a nd tha theneeded a continua ncetoprepa re.

(R . 1 5 9 -6 1 , 1 6 3 -6 4 ). Tobesure, G iz el ha d a lrea dy beengivenm onthstoprepa re

5 D ecem ber 1 8 th wa s m ore tha nsevenm onths from the la stcourtda te.
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for this hea ring a nd, though the Sta te a ttem pted toshow him J.G .’s forensic

interview, i.e., the very subjectofits m otion, G iz el refused “with good rea son”

a nd “[did]n’tneed toseeit” toprepa rea response. (R . 1 6 0 ). G iz el a lsorepea tedly

sta ted tha theha d “som uchtodisputea boutit” yethefa iled toa rticula tewha t

hecould disputeorhow considering herefused towa tchthevideo. (R . 1 6 0 , 1 6 3 ).

A ftertheSta tepla yed thevideoforthecourt, G iz el sta ted, “[M ]y brea thista k en

outofm ehea ring a ll this. L a sttim eI k new, I wa s a good fa thera nd I took ca re

of[J.G .] a nd I defended her[.] * * * I did a ll thesegrea tthings butthis is a nother

tim e. I’m notgoing todefend a ga instsom ething rightnow.” (R . 1 6 3 ).

Indeed, G iz el did notdefend him selfa ga insta ny ofthe Sta te’s pretria l

requests a nd m otions, nor could he whenhis disorga niz ed think ing prevented

him from doing a ny ofthe concrete ta sk s he consistently indica ted he intended

todo. M oreover, G iz el’s pa ra noid a nd delusiona l thoughts im peded his a bility

toundersta nd theSta te’sevidenceand led him tom a k eba re,conclusorysta tem ents

irreleva nttotheissueinfrontofhim .G iz elrepeatedlystated thatheha d a rgum ents

a ga insttheSta te’sevidence,buthewa sneverrea dy topresentthosea rgum ents

despite being givena m ple tim e for tha texpress purpose. G iz el a lsocla im ed to

ha vewitnesses heintended toca ll a ttria l. (R . 1 7 1 -7 2 ). H ewa s givenuntil July

5 , 2 0 2 2 , tofile his a nswer, with a listofhis witnesses. (R . 1 7 1 -7 4 ). A tthe next

da te, G iz el ha d notfiled a nything,thoughhecla im ed itwa sbeca useheha d been

m oved a round theprisona nd losteverythingintheprocess.(R .1 7 7 -7 8 ).Thecourt

told him tha tdiscovery ha d beencom pleteforovera yea ra nd now theca sewa s

being setfortria l, buthecould still subm ithis a nsweruptotha tda te. (R . 1 7 8 ).
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G iz el still ha d notfiled a nything by N ovem ber2 , 2 0 2 2 , butby thena new

judgeha d ta k enovertheca sea nd,tobecom efa m ilia rwiththeca se,ha d requested

“tra nscriptsofa ny priorsubsta ntivem a ttersa nd tra nscriptsoftheda tesonwhich

[G iz el] wa ived [his] righttocounsel.” (R . 1 9 8 ). This led the tria l courttofind a

bona fidedoubta stoG iz el’sfitnesstosta nd tria l a nd toordera beha viora l clinica l

exa m ina tion(“B C X ”).6 (R .2 0 0 -0 1 ). A fterinterviewingG iz el ontwoocca sions,D r.

PhilipPa nissued a reportconcluding tha tG iz el wa s fittosta nd tria l butunfit

torepresenthim self. Insoconcluding,D r.Pa ndia gnosed G iz el withunspecified

schiz ophrenia spectrum a nd otherpsychoticdisordera nd opined tha tG iz el wa s

“una bletom ounta defensesolely onhis owndue todisorga niz ed a nd pa ra noid

think ing.” (C I. 2 2 2 -2 3 ; R . 2 0 7 ). D r. Pa nexpla ined tha ttherewa sa sta nda rd set

ofquestions used todeterm ine a defenda nt’s fitness torepresenthim self, such

a swhetherhek new how tofilea m otion,subpoena a witnessorm a k ea nopening

sta tem ent. (R . 2 5 9 ). For m ostofthese questions, pa rticula rly those rela ted to

procedura lprocesses,G iz elindica ted hewould ha vetolook itupa tthela w libra ry.

(C I.2 3 2 ;R .2 5 9 -6 1 ).D r.Pa nconcluded tha tG iz el’sm enta lillnesssim ply rendered

him toodisorga niz ed toa ctua lly a chievewha thea ppa rently intended todo.A nd

this wa s ina dditiontohis obstructively delusiona l a nd pa ra noid think ing. For

exa m ple, G iz el insisted hisex-wifesethim upa nd wa sa da m a ntA .G .would drop

thecha rges a ga insthim . (C I. 2 3 2 ). M ind you, noneofthecha rges hefa ced were

ba sed ona ctscom m itted a ga instA .G . (C I. 3 7 -4 5 ). A tonepoint, G iz el evensta ted

6 A s G iz el notes below, the judge whoexpressed the bona fidedoubtha d
notpresided over the ca se for long butrea ched tha tconclusionba sed onthe
tra nscripts a lone. See pg. 3 7 , infra .
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tha tonly A .G . wa shisda ughtera shebelieved tha tJ.G . wa s“theproductofone

ofhis ex-wife’s a ffa irs.” (C I. 2 3 0 ). This suite offa cts pla ces G iz el pla inly within

the a m bitofEdwa rds’ holding: while fittosta nd tria l with the a id ofcounsel,

G iz el’sm enta l illness wa s sufficiently severea storenderhim unfittogoprose.

Ina na lyz inga tria l court’sdeterm ina tionoffitness,reviewingcourtsm a y

considerfa ctstha ta rosea fterthefitnesshea ring. L uca s, 3 8 8 Ill. A pp. 3 d a t7 2 7

(citing People v. Sa ndha m , 1 7 4 Ill. 2 d 3 7 9 , 3 8 9 (1 9 9 6 ) (testim ony a nd events,

includingthoseoccurringduringthesentencinghea ring,a rereleva nttodefenda nt’s

fitness a tthetim eoftria l)). A s such, G iz el’s conducta fterthefitness hea ring is

releva ntinreviewingthetria lcourt’sdeterm ina tiontha tG iz elwa sfittorepresent

him self. A nd indeed, lik e his pretria l conduct, G iz el’s conductduring a nd a fter

tria lsupported D r.Pa n’sconclusiontha thewa sunfittogoproseduetotheseverity

ofhis m enta l illness.

D uringtria l, G iz el’sopeningsta tem entdid nota ddressthecha rgesa ga inst

him orwha theexpected theevidencetoshow,butwa sa ra m blingdia tribea bout

hisunha ppy m a rria ge.(R .3 1 3 -1 6 ).H iscross-exa m ina tionofthewitnessesla rgely

consisted ofirreleva ntquestions unrela ted tothe cha rges; notonce did he a sk

a directquestionconfrontingtheabusea llegationsthatunderpinned theprosecution.

W orse, he unwittingly elicited da m ning testim ony from the com pla ina ntJ.G .,

hisex-wifeJunA k a ishi,a nd other-crim eswitnessA .G .tha twa shighlyprejudicia l

tohim – na m ely, tha thesexua lly a ssa ulted J.G . da y a nd night, (R . 3 3 3 -3 4 ), tha t

A k a ishidid notm ea ntheirchildrenwhenshea greed tohisha vingsexwithother

wom en, (R . 3 5 1 ), a nd tha the required A .G . toha ve sexwith him before going
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onsleepovers.(R .3 8 4 ).H em a denoobjectionstothea dm issionofthephotogra phs

ofA .G . onhis phone, or ofthe pink vibra tor a nd lingerie, or tothe videota pe of

J.G .’sforensicinterview withG uada lupeSa lgado,nordid hecross-exa m ineSa lga do.

G iz el offered noevidencea ttria l a nd expressed a na bjectina bility toundersta nd

how hem ightha vesecured,throughsubpoena ,thea ttenda nceofpotentia ldefense

witnesses.(R .4 3 6 -3 9 ). H isclosinga rgum entm a denoefforttoa tta ck thecha rges

a ga insthim butwovea conspira toria l web predica ted onperceived persecution

a tthe ha nds ofA k a ishi. (R . 4 4 8 -5 8 ).

G iz el’sconductaftertria lwa snodifferent.A tsentencing,G iz elagainclaim ed

tha theha d witnesses“toeverything tha t[he] ha [d] beenta lk ing a bout,” buthe

fa iled toca ll thosewitnesses,sothecourta llowed him toproffertheirtestim ony.

(R .4 8 7 ).H isfirstfourwitnesses– hisa unt,hism other,a nd hissisters– would testify

tha tthey observed tensionsbetweenG iz el a nd hisex-wifea nd ha d offered tohelp.

(R . 4 8 8 -9 0 ). H is fifth witness– Sa lva tore M a rtira no– would testify tothe “yea rs

ofthe a buse a nd tra um a [G iz el] wentthrough” with his ex-wife. (R . 4 9 0 ). In

m itiga tion, G iz el sta ted he did notdoita nd cla im ed the Sta te’s evidence wa s

hea rsa y, notfa ct. (R . 4 9 1 ). H enever a ctua lly referenced a ny m itiga ting fa ctors

a nd used thisa rgum ent, a swell a shissta tem entina llocution, toreitera tetha t

he wa s a grea tfa ther a nd a grea tperson. (R . 4 9 1 -9 7 ).

W hileitisostensibly truetha tG iz elfiled a m otionfornew tria l a nd a m otion

toreconsider sentence, he only did sowiththe prom pting a nd a ssista nce ofthe

prosecutor a nd the public defender (whose representa tionwa s lim ited to a

m isdem eanororderofprotectioncha rge).(R .5 1 4 -1 8 ).A nd eventhen,bothpost-tria l
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m otionswerehollow pla ceholders,withnosubsta ncebeyond boilerpla tela ngua ge.

(C I. 3 1 1 -1 3 ). R a thertha nshowing tha tG iz el wa sfittogoprose, thesepost-tria l

m otions reflectthe collective discom forta m ongstthe la wyers inthe courtroom

a stheywitnessed anunfitdefendant’sfla ilinga ttem pttorepresenthim self.N either

m otionconta ined cla im sspecifictoG iz el orthecircum sta ncesofhisconvictions

orsentences. (C I. 3 1 1 -1 3 ).Further,thetim etofilehism otionfora new tria l ha d

expired. Inotherwords, theseweresha m m otions tha tca m ea boutnottoa llow

G iz eltora isea ctua lissuesrega rdinghistria lorsentences,buttoa ssua gea sha red

sense ofunea se a tthe unjustproceedings tha tperm ea ted the courtroom .

C. The Trial Court Committed Error in Finding Gizel Fit to Represent

Himself.

D espitetheforegoingindicia tha tG iz el’sm enta l illnessrendered him unfit

torepresenthim self– a nd indeed, despiteD r. Pa n’sexperttestim ony concluding

a s m uch– the tria l courtfound G iz el fittogoprose. O fcourse, the judge below

whoultim a tely found G iz el fittorepresenthim selfdid notwitness m uchofthe

pretria lproceedingsduringwhichG iz el’sha plessnessbeca m eundenia bly evident.

Infa ct,thejudgedid notofficia lly presideovertheca seuntil Septem ber6 , 2 0 2 2 ,

a fter discovery wa s com pleted. This m ea ns tha tthe va stm a jority ofpretria l

proceedings,includingea chhea ringontheSta te’spretria l requestsa nd m otions,

wereoverseenby a differentjudge. Inotherwords,thetria l judgewhointheend

deem ed G iz el fittorepresenthim selfha d only a lim ited opportunity toobserve

G iz eland,unlik etheothertwojudges,did notha vethebenefitofobservingfirsthand

G iz el’sina bility toa pprecia te, understa nd, a nd conductproceedingsinthetria l
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court. N evertheless, eventha tlim ited opportunity prom pted thecourttofind a

bona fidedoubtofG iz el’s fitness a nd order a B C X . (R . 2 0 0 -0 1 ).

A bsentanyevidencethatcontradicted D r.Pa n’sfindingsa nd,indeed,despite

ofa plethora insupport,thetria lcourtrejected theforensicpsychia trist’sconclusion

tha tG iz el’sm enta lillness,m a nifested by pa ra noid,delusiona l,a nd disorga niz ed

think ing,rendered him unfittoconducttria lproceedingsby him self.A na na logue

isPeoplev.L uca s,3 8 8 Ill. A pp.3 d 7 2 1 ,7 2 8 -2 9 (2 d D ist.2 0 0 9 ),wherethea ppella te

courtreversed thetria l court’sdeterm ina tiontha tthedefenda ntwa sfittosta nd

tria lbeca usetherewa snoevidenceofthedefenda nt’sfitness,a nd theonlyevidence

presented wa stha tthedefenda ntwa sunfit. A tthefitnesshea ring, theforensic

psychia tristwhowa s a ppointed toa ssess the defenda nt’s fitness testified tha t

the defenda ntwa s unfittosta nd tria l due tohis severe cognitive disa bility. Id.

a t 7 2 4 -2 6 . The reviewing court held tha t the tria l court’s rejectionof the

psychia trist’sconclusions“wa snotwa rra nted wherethedoctor’stestim ony wa s

unim pea ched a nd unrebutted a nd ha d sufficientfa ctua l support.” Id. a t7 2 8 .

L ik ewise, D r. Pa n’s reporta nd testim ony were the only evidence presented a t

G iz el’s fitness hea ring. (R . 2 5 3 -6 2 ). H e wa s notim pea ched, his testim ony wa s

notrebutted bya nyotherwitnessorotherm edica levidence,a nd therecord provides

a m plefa ctua lsupportforD r.Pa n’sconclusions.A sthea ppella tecourta ptly noted:

[G iz el]fa iled toca rry outeventhem ostba sicta sk sneeded topresent
hisowndefense. Specifica lly, [G iz el] fa iled tofilea ny responsesor
m a k ea ny coherenta rgum entsa ga insttheSta te’spretria l m otions
toconsum eD N A from thepink vibra tora nd tothesection1 1 5 -7 .3
a nd 1 1 5 -1 0 m otions,expla iningtha thewa sunprepa red eventhough
he ha d beengra nted continua nces for eightm onths toprepa re for
them otions. [G iz el] fa iled tofilea na nswerora witnesslistora ny
pretria l m otions,a ga inexpla ining tha thewa sunprepa red despite
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being givenm ultiplecontinua ncesoversevera l m onthstoprepa re.
Peoplev. G iz el, 2 0 2 5 IL A pp(1 st) 2 3 1 1 8 3 -U , ¶ 6 6 .

Theentirerecord illustra testha tG iz el’sm enta lillnessprevented him from

conductingtria lproceedingsonhisown.Indeed,thetrialcourthad sufficientconcern

tha tthism ightbetheca sesuchtha titra ised a bona fidedoubtofG iz el’sfitness

a nd ordered a B C X toeva lua tehisfitnesstosta nd tria l a nd fitnesstorepresent

him self. (R . 2 0 0 , 2 0 7 ). A nd a tthe fitness hea ring, the courthea rd evidence

exclusively insupportofD r.Pa n’sconclusions. (R . 2 5 3 -6 2 ). Specifica lly,D r.Pa n

expla ined tha thisinterviewswithG iz elrevea led idiosyncra tic,disorga niz ed,a nd

pa ra noid think ing, a nd he wa s concerned tha tG iz el’s m enta l illness rendered

him una bletoorga niz ea defensewithoutthehelpofcounsel.(R .2 5 6 ,2 6 2 ).N either

the a ssista ntSta te’s a ttorney, nor G iz el, nor G iz el’s sta ndby counsel onhis

m isdem ea norca sequestioned thepsychia trist;only thetria l judgeexa m ined D r.

Pa n. (R . 2 5 5 -6 2 ). Thek ey excha nge, whichled thetria l courttoerroneously find

G iz el fittorepresenthim self, is a s follows:

C O U R T: N ow, letm eseeifI ca nphra sethiscoherently.Y ou
concluded M r. G iz el isfittosta nd tria l,a nd obviously,pa rtofa tria l
is representa tionby a la wyer. Is tha tcorrect?

D R . PA N : Y es.
C O U R T: A nd you a lsoconcluded tha thewa ssuffering from

a m enta l disorder,theunspecified schiz ophrenia spectrum orother
psychotic disorder; is tha tcorrect?

D R . PA N : Y es.
C O U R T: N ow, a re there degrees ofseverity withrespectto

this m enta l illness?
D R . PA N : Y es.
C O U R T: A nd where would you sa y M r. G iz el fa lls onthe

spectrum ? W ould you cha ra cteriz eita s a conditiontha tis present
butdoesn’tinterferewith his fitness tosta nd tria l?

D R . PA N : I think heisha ving a ctivesym ptom swhichdonot
a ffecthisa bilitytosta nd tria l.I don’tthink heha sseveresym ptom s,
a tlea stwhenI interviewed him ,intha the’sextrem ely disorga niz ed.
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B uta sm y reportsa ys,I’m concerned tha theisnotorga niz ed enough
tom ounthis owndefense by him self.

C O U R T:Soisityourconclusiontha theisnotsufferingfrom
severe m enta l illness?

D R . PA N : Y es.

(Em pha ses a dded.) (R . 2 6 1 -6 2 ).

A tthe nextda te following the fitness hea ring, the tria l courtfirstfound

G iz el fittosta nd tria l ba sed onD r.Pa n’stestim ony a nd report.(R . 2 7 6 ).Turning

toG iz el’s fitness torepresenthim self, the courtsta ted tha ttheSuprem eC ourt

inG odinez held tha t“thesta nda rd forfitness tosta nd tria l a nd representone’s

selfa rethesa m e.” (R . 2 7 6 ). Thus, ha ving found G iz el fittosta nd tria l, thecourt

noted tha t“[t]hisfindingpotentia lly endsthem a tterwithrespecttothequestion

whether[G iz el]isfittorepresenthim self[under] G odinez .” (R .2 7 6 ).A fterdiscussing

theU .S.Suprem eC ourt’sholdinginEdwa rds, 5 5 4 U .S.1 6 4 ,thetria l courta ga in

noted tha tunder G odinez , thesta nda rd fordeterm ining fitness tosta nd tria l is

the sa m e a s tha tfor fitness towa ive counsel, a nd since D r. Pa nfound G iz el fit

tosta nd tria l, G iz el wa snecessa rily fittowa ivecounsel a nd proceed proseduring

tria l. (R . 2 9 9 -3 0 0 ). A lthoughita ck nowledged tha t, underEdwa rds, courts m a y

insistonrepresenta tionby counsel whena defenda ntsuffersfrom severem enta l

illnesstothepointofbeingincom petenttoconducttria l proceedingsontheirown,

thetria l courtreferred toD r. Pa n’stestim ony tha tG iz el wa s notsuffering from

severe m enta l illness a nd found G iz el wa s fittorepresenthim self. (R . 3 0 0 -0 1 ).

N ota bly, the courtside-stepped Edwa rds tofind G iz el fittorepresenthim self

beca use, from its m isguided understa nding oftheca se, thecondition-precedent

toapplicabilityunderEdwards– severem entalillness– wasnotm et;itsdeterm ination
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did notstem from a nundersta ndingtha ttheholdinginEdwa rdswa sperm issive.

Thisdeterm ina tionextendsfrom a clea rm isinterpreta tionofG odinez a nd

Edwa rds. Itistruetha ttheG odinez C ourt“reject[ed] thenotiontha tcom petence

toplea d guilty ortowa ivetherighttocounsel m ustbem ea sured by a sta nda rd

tha tishighertha n(orevendifferentfrom ) theD usk ysta nda rd.” 5 0 9 U .S.a t3 9 8 .

B utitdid notgoa ny further tha ntha t, for exa m ple, tohold tha ta defenda nt’s

com petencetoconducttria l proceedings is thesa m ea s his com petencetosta nd

tria l.Id.a t3 9 9 (“[T]hecom petencetha tisrequired ofa defenda ntseek ingtowa ive

his righttocounsel is the com petence towa ivetheright, notthe com petence to

representhim self.” (Em pha sis inorigina l.)). Further, the Edwa rds C ourt, in

distinguishing G odinez , expla ined tha t“the G odinez defenda ntsoughtonly to

cha nge his plea s toguilty, he did notseek toconducttria l proceedings, a nd his

a bility toconducta defensea ttria l wa sexpressly nota tissue.” 5 5 4 U .S. a t1 7 3 .

Thetria l courtherea ppea rstoha veconfla ted theholdinginG odinez with

the fa ctua l circum sta nces inEdwa rds a nd, insodoing, erroneously found tha t

the sta nda rd for determ ining a defenda nt’s fitness tosta nd tria l wa s the sa m e

a s the sta nda rd for deciding whether the defenda ntwa s com petenttoconduct

tria l proceedings onhis own. See R odriguez -A ra nda , 2 0 2 2 IL A pp(2 d) 2 0 0 7 1 5 ,

¶ 4 9 (a rticula ting tha tfitness tosta nd tria l a nd fitness torepresentoneselfa t

tria l a re governed by differentsta nda rds). IfG odinez ha d esta blished tha tthe

sta nda rd for determ ining whether a defenda ntwa s com petenttoconducttria l

proceedings onhis ownwa s the sa m e a s the sta nda rd for com petence tosta nd

tria l, itwould ha ve a nswered the questionpresented inEdwa rds. See M cN utt,
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2 0 2 0 IL A pp(1 st) 1 7 3 0 3 0 , ¶ 9 0 ,n.1 (“TheEdwa rdsC ourtconcluded tha tG odinez

did nota nswerthequestioninEdwa rds beca use G odinez involved a defenda nt

whowished only toplea d guilty onhis own, notconducttria l proceedings, a nd

beca useG odinez onlyconsidered whethera ‘gra y-a rea ’defenda ntm a ybeperm itted

torepresenthim self,notwhetherhecould bedenied therighttorepresenthim self.”).

A sa consequenceofitsill-conceived interpreta tionofG odinez a nd Edwa rds,

thetria l courtm isconstrued them ea ning ofD r. Pa n’stestim ony. Thetria l court

a sk ed D r.Pa nwhetherhewould cha ra cteriz eG iz el’sm enta lillnessa sa “condition

tha tis presentbutdoesn’tinterfere withhis fitness tosta nd tria l.” (R . 2 6 2 ). In

response, D r. Pa ntestified tha tthesym ptom sofG iz el’sm enta l illnesswerenot

soseverea stoa ffecthisa bility tosta nd tria l;however,D r.Pa nem pha siz ed tha t

hisreportindica ted tha tG iz el’sm enta l illnessrendered him sodisorga niz ed a s

tobeinca pa bleofm ounting hisowndefense. (R . 2 6 2 ). B a sed ontha ta nswer,the

tria lcourta sk ed itsfina l question:“Soisityourconclusiontha theisnotsuffering

from severem enta l illness?” (R . 2 6 2 ). Sincethecourtfra m ed thesignifica nceof

“severem enta lillness” a srela ted toG iz el’sfitnesstosta nd tria l,D r.Pa na nswered

a ffirm a tively,a nd thetrialcourtused thisanswer,withoutthecontextofthedoctor’s

previousresponse,tofind tha tG iz elcould notfa llunderEdwa rds.(R .2 6 2 ,3 0 0 -0 1 ).

A stheholdinginEdwa rdsm a k esclear,however,theseverityofa defendant’s

m enta lillnessshould bem ea sured bytheextenttha titrendershim unfittoconduct

tria l proceedingsonhisown.5 5 4 U .S. a t1 7 8 .Further,perEdwa rds,whereone’s

m enta l illness is sufficiently severe tha t it prevents one from com petently

representingoneself,tha tfa ctbea rslega lsignifica nceirrespectiveofthefa cttha t
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thedefenda ntisfittosta nd tria l, ortowa ivecounsel inordertoplea d guilty. Id.

D r. Pa n’sunrebutted conclusion– tha tG iz el’sm enta l illnessrendered him unfit

tom ounta defense a ttria l onhis own– wa s sufficienttoesta blish tha t, for the

purposesofEdwa rdsa pplica bility,G iz elwassufferingfrom “severem enta lillness.”

A dditiona lly,thetria l courtfra m ed thequestionrega rdingtheseverity ofG iz el’s

m enta l illnessa sifitrela ted only toG iz el’sfitnesstosta nd tria l, whichwa snot

a tissue. (R . 2 6 1 -6 2 ). A nd D r. Pa nresponded tha tG iz el’sm enta l illnesswa snot

soseverea stovitia tehisfitnesstosta nd tria l. (R . 2 6 2 ). O fcourse,ifD r.Pa nha d

concluded tha tG iz el’sm enta lillnessrendered him unfittosta nd tria l, G iz elcould

notha ve beentried until he wa s restored tofitness.

Fina lly,thetria l courtfa iled toproperly pla ceD r.Pa n’sconclusionswithin

thecontextofthespecificfa ctsa nd circum sta ncesoftheca se.A sdescribed a bove,

G iz el’sconductduring pre-tria l proceedingssupported D r.Pa n’sopiniontha the

wa sunfittorepresenthim selfa ttria l.G iz elconsistentlym isunderstood theSta te’s

requestsa nd m otions,hea sk ed num eroustim eswha thewa ssupposed todoa nd,

whenitwa sclea rhewa swell outofhisdepths, G iz el would predicta bly request

m oretim e. Then, lik eclock work , G iz el would a ppea rincourta ga ina nd express

thesa m econfusion,thesa m em isundersta nding,thesa m erequestform oretim e.

W henG iz elinva ria blyshowed uptothenextcourtda teem pty-ha nded a nd clueless

a sever,theSta te’srequestorm otionwa sgra nted withoutsom ucha sa boilerpla te

response or objectionfrom G iz el. M oreover, whenthe Sta te a ttem pted toshow

G iz eltheforensicinterviews,herefused towa tchthem ,effectivelyblindinghim self

from som eoftheSta te’sm ostsignifica ntevidence.(R .1 1 9 -2 1 ).Therefore,a lthough
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G iz el wa srepea tedly a nd sufficiently a dvised oftheda ngersa nd disa dva nta ges

ofself-representa tion, a nd a lthoughhea ppea red tok nowingly a nd intelligently

relinquishhis righttocounsel a nd chooseself-representa tion, itca nnotbe sa id

tha ttherecord esta blished tha thek new wha thewa s doing a nd his choicewa s

m a dewitheyesopen.SeeFa retta , 4 2 2 U .S.8 0 6 , 8 3 5 (1 9 7 5 );a ccord Peoplev.Kidd ,

1 7 8 Ill. 2 d 9 2 , 1 0 4 (1 9 9 7 ).

A snoted before,thedistrictsoftheIllinoisA ppellateCourtaresplitrega rding

thea ppropria testa nda rd forreviewinga tria lcourt’srulingontheissueoffitness.

C om pa rePeoplev.W a shington,2 0 1 6 IL A pp(1 st) 1 3 1 1 9 8 ,¶ 8 1 (a buseofdiscretion),

with Peoplev. Finla w, 2 0 2 3 IL A pp (4 th) 2 2 0 7 9 7 , ¶ 5 3 (m a nifestweightofthe

evidence). “A na buseofdiscretiongoes outsidethera ngeofrea sona bleness a nd

disrega rds esta blished principles ofla w, thereby ca using a pa rty substa ntia l

prejudice.” Peoplev. Fisher, 4 0 7 Ill. A pp. 3 d 5 8 5 , 5 8 9 (4 thD ist. 2 0 1 1 ). H ere, the

tria lcourt’sdeterm ina tionwa sunequivoca lly unrea sona bleinlightofG iz el’sclea r

ina bility toconductpre-tria l proceedingsby him selfa nd D r.Pa n’sunim pea ched

a nd uncontra dicted conclusion,whichwa ssupported by therecord.Further,the

tria lcourt’sdeterm ina tiondisrega rded esta blished principlesofla w– na m ely,tha t

Edwa rdsdenoted a lim ita tionontheself-representa tionrightwhena defenda nt’s

m enta l illness is sosevere a s toim plica te due process a nd fa ir tria l principles.

SeeEdwa rds, 5 5 4 U .S. a t1 7 4 -7 7 . L ik ewise, thetria l court’sdeterm ina tionwa s

a ga instthe m a nifestweightofthe evidence when, under the tota lity ofthe

circum sta nces,therewa sonlyevidence– a tthefitnesshea ringa nd a crosstheentire

record– tha tG iz el wa s unfittorepresenthim self. Insum , rega rdless ofwhich
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sta nda rd of review is a ppropria te, the tria l court com m itted pla inerror in

determ ining tha tG iz el wa s fittorepresenthim self.

D. The State’s Argument Recapitulates the Trial Court’s Error.

Inits opening brief, the Sta te m a k es a series oflega lly- a nd fa ctua lly-

ina ccura testa tem entsrega rdingthea ppella tecourt’sdecisionbelow tha tnotonly

signa l a m isguided understa ndingofthela w buta lsohighlighta nerroneousview

ofthe a ppella te court’s a na lysis. (O p. B r., pgs. 1 9 -3 9 ). Togiveone exa m ple, the

Sta tea ssertstha t“thea ppella tecourtherewrongly concluded tha ta defenda nt

whoisfittosta nd tria l ‘still m a y beincom petenttoconducttria l proceedingson

his ownifhesuffers from a severem enta l illness.’” (O p. B r., pg. 2 6 ). Further, it

insists tha tthis conclusion“notonly ignored G odinez a nd Illinois decisions

interpreting Edwa rds [buta lso] thisC ourt’sclea rsta tem enttha t‘[c]om petence

towa ivecounsel ism ea sured by thesa m esta nda rd a scom petencetosta nd tria l

* * * a nd the defenda nt’s fitness for tria l thereforea lsoesta blished his fitness to

wa ivecounsel.’” (O p.B r.,pg.2 7 ) (quotingPeoplev.M a ha ffey,1 6 6 Ill.2 d 1 ,1 9 (1 9 9 5 )).

TheSta teconfla testheconceptsof“fitnesstowa ivecounsel” a nd “fitness

toconducttria l proceedings withoutcounsel,” a distinctionwhichthe Edwa rds

C ourtclea rly recogniz ed indifferentia tingthequestionitfa ced from theonesettled

inG odinez . Edwa rds, 5 5 4 U .S. a t1 7 3 (“W e nonetheless conclude tha tG odinez

does nota nswerthequestionbeforeus[beca use] the G odinez defenda ntsought

only tocha nge his plea s toguilty, he did notseek toconducttria l proceedings,

a nd hisa bility toconducta defensea ttria l wa sexpressly nota tissue.”).Further,

theEdwa rdsC ourtsetouttwoconditionstha tpreceded a na lysisunderitsholding:
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ita ssum es“tha ta crim ina l defenda ntha ssufficientm enta l com petencetosta nd

tria l (i.e., thedefenda ntm eetsD usk y’ssta nda rd) a nd tha tthedefenda ntinsists

onrepresenting him selfduring tha ttria l.” Id. a t1 7 4 . Putdifferently, before

determ iningwhether“thedefenda ntla ck sthem enta lca pa city toconducthistria l

defenseunlessrepresented” (i.e.,thedefenda nta ppliesundertheEdwa rds’holding),

itis a ssum ed tha the is fittosta nd tria l a nd, therefore, fittowa ive counsel. Id.

A ccordingly,thea ppella tecourt’sconclusionsitssqua rely withEdwa rds, G odinez ,

a nd thisC ourt’sclea rsta tem entinM a ha ffey (whichwa sdecided 1 3 yea rsbefore

Edwa rds), despite the Sta te’s repea ted contentions tothe contra ry.

A sthisexa m pleillustra tes,theSta te’sa rgum entechoesthesa m efa lla cies,

highlighted inSubsectionC , tha tled thetria l courttoerroneously find G iz el fit

torepresenthim self. Justa s thetria l courtm isinterpreted thek ey distinctions

betweenG odinez a nd Edwa rds, sotoodoestheSta te. (O p. B r., pgs. 2 1 -2 7 ). Just

a sitdid forthetria l court,thism isinterpreta tionlea dstheSta tetom isconstrue

D r.Pa n’stestim ony rega rdinghisopinionofG iz el’sfitness. (O p. B r.,pgs. 2 7 -3 5 ).

Fina lly, justa s the tria l courtfa iled tota ilor its fitness determ ina tiontothe

individua liz ed circum stancesofG iz el,theStatelik ewiseneglectsthespecificcontext

surrounding G iz el’s la ck offitness torepresenthim self. (O p. B r., pgs. 3 3 -3 5 ).

W hileack nowledgingtheholdinginEdwards,theStatecontendsthatbecause

Edwa rdsisperm issivera thertha nprescriptive,tria l courtsa rea llowed togra nt

a defenda nt’s wa iver ofcounsel a nd invoca tionofthe self-representa tionright

evenifthedefendant’sm entalillnesspreventshim from conductingtrialproceedings

onhisown.(O p.B r.,pgs. 2 3 -2 7 ).W hileIllinoisla w indica testha tthetria l court’s
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determ ina tionoffitnesstoproceed proseisdiscretiona ry,itdoesnotsupportthe

Sta te’s contentiontha tsuch a determ ina tionca nnever a m ounttoa na buse of

discretion. (O p. B r., pgs. 2 6 -2 7 ). TheSta tehighlightstha tG iz el wa sfittosta nd

tria l a nd clea rly a nd unequivoca lly wa ived counsel, including a fter the fitness

hea ring. (O p. B r., pgs. 1 9 -2 7 ). From its perspective, suchclea ra nd unequivoca l

wa iver ofcounsel, ironica lly, ha s a prescriptive effectonthe reviewing courtin

tha tnoconsidera tion(sucha stheeffectofdefenda nt’sm enta lillnessonhisfitness

toconducttria l proceedings onhis own) could ever overcom e tha twa iver. (O p.

B r.,pg.2 7 ). N otso.A review ofIllinoisla w rega rdingotherrecogniz ed lim ita tions

ontheself-representa tionrightm a k esita bunda ntly clea rtha t,lik ea ny exercise

ofdiscretion,thetria lcourt’sdeterm ina tionofa prosedefenda nt’sfitnesstoconduct

tria l proceedings ca na m ounttoa na buse ofdiscretion.

G iventheovera rchingconcernfortheprotectionofa crim ina l defenda nt’s

funda m enta l righttoa fa ir tria l, representa tionby counsel is the defa ult, a nd

trialcourtsm ustindulgeineveryrea sona blepresum ptiona ga instwaiverofcounsel.

Peoplev. R a iney, 2 0 1 9 IL A pp(1 st) 1 6 0 1 8 7 , ¶ 3 6 (citing B rewerv. W illia m s, 4 3 0

U .S. 3 8 7 , 4 0 4 (1 9 7 7 ); Peoplev. B urton, 1 8 4 Ill. 2 d 1 , 2 2 (1 9 9 8 )). R eflecting this

duty to“indulgeinevery rea sona blepresum ptiona ga instwa iveroftherightto

counsel,” a defenda ntseek ing to representhim selfm ustm a k e a “clea r a nd

unequivoca l,nota m biguous” wa iver.B urton, 1 8 4 Ill. 2 d a t2 1 -2 3 .ThisC ourtha s

em pha siz ed tha tthepurposeofrequiringa clea ra nd unequivoca lwa iverofcounsel

is to“(1 ) preventthe defenda ntfrom a ppea ling the denia l ofhis righttoself-

representa tionorthedenia l ofhisrighttocounsel,a nd (2 ) preventthedefenda nt
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from m a nipula ting or a busing the system by going ba ck a nd forthbetweenhis

requestfor counsel a nd his wish toproceed prose.” Peoplev. M a yo, 1 9 8 Ill. 2 d

5 3 0 , 5 3 8 (2 0 0 2 ).

These objectives representa uniform ly recogniz ed presum ptiona ga inst

wa iverofcounsel “wherea defenda nta busestherighttowa ivecounsel a sa ta ctic

todela y or disruptproceedings.” Peoplev. R odriguez -A ra nda , 2 0 2 2 IL A pp(2 d)

2 0 0 7 1 5 ,¶ 3 3 ;seePeoplev.H ughes,2 0 2 5 IL A pp(4 th) 2 4 0 5 1 4 ,¶ 1 6 4 (a ck nowledging

thepossibleutility ofinvok ingtherightofself-representa tiona nd wa ivingcounsel

fordefenda nts seek ing toga m ethesystem ); B urton, 1 8 4 Ill. 2 d a t2 2 (requiring

clea rrequests forself-representa tionforesta lls a ny “efforttosa ndba g thecourt

a nd theopposition,[and]toseek a na cquitta lwitha na ceupthesleevetobewhipped

outintheeventofconviction”); Peoplev. G ibson, 2 0 1 7 IL A pp(1 st) 1 4 3 5 6 6 , ¶ 2 5

(courtm a y deny requesttorevok ewa iverofcounsel ifitfindsdefenda ntistrying

todelayproceedings).A notheruniform lyrecogniz ed presum ptionagainstthewaiver

ofcounsel is a concerntha tthe “defenda nt’s la ck ofcivility a nd decorum would

resultina na buseofthedignity ofthecourtroom ” ifhewerea llowed torepresent

him selfa ttria l. Peoplev. R oga tchev, 2 0 2 6 IL A pp (4 th) 2 4 1 1 6 5 , ¶ 7 0 (quoting

R odriguez -A ra nda , 2 0 2 2 IL A pp(2 d) 2 0 0 7 1 5 , ¶ 3 3 );seeR a iney, 2 0 1 9 IL A pp(1 st)

1 6 0 1 8 7 , ¶ 7 4 (“[W ]hena prosedefenda nt‘delibera tely enga ges inserious a nd

obstructionistm isconduct,’ the judge m a y ‘term ina te’ his self-representa tion.”

(quoting Fa retta v. Ca lifornia , 4 2 2 U .S. 8 0 6 , 8 3 4 n. 4 6 (1 9 7 5 ))).

Im porta ntly,“courtsa reespecia llyca utious* * * a boutdenyinga defenda nt’s

funda m enta l tria l rights ona ccountofhis conductbefore tria l.” (Em pha sis in
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origina l.) R a iney,2 0 1 9 IL A pp(1 st) 1 6 0 1 8 7 ,¶ 7 7 . “R a ther,thepretria lm isconduct

m ustprovide a strong indica tiontha tthe defenda ntwould continue todisrupt

a nd foresta ll theproceedings, including thetria l, ifa llowed tocontinuehis own

defense.” Id. ¶ 7 8 .Putdifferently,thetria l courtsa recha rged withthediscretion

toa cceptorrejecta defenda nt’swa iverofcounsel depending “inea chca se, upon

the pa rticula r fa cts a nd circum sta nces oftha tca se, including the ba ck ground,

experience, a nd conductofthea ccused.” B a ez , 2 4 1 Ill. 2 d a t1 1 6 . Thetria l court

ha sdiscretioninsuchcircum sta nces, notonly beca useitisoftenbestpositioned

toobserve the defenda nt, buta lsobeca use a sta te’s a bility tolim itthe rightof

self-representa tionisperm issiveinna ture.SeeR odriguez -A ra nda , 2 0 2 2 IL A pp

(2 d) 2 0 0 7 1 5 , ¶ 3 3 . The fa cttha tthese considera tions a re perm issive is exa ctly

wha tbestowsthetria l courtwiththediscretiontoa cceptorrejecta defenda nt’s

wa iver ofcounsel.

Thetwoa forem entioned considera tions,whichIllinoiscourtsha veroutinely

found m a yjustify a tria lcourt’sdecisiontorejectorterm ina tea defenda nt’swa iver

ofcounsel, opera te a s lim ita tions onthe rightofself-representa tiona nd signa l

thesupersedinggovernm entalinterestinpreventinga defenda ntfrom wea poniz ing

theirsixtha m endm entright.SeeR a iney,2 0 1 9 IL A pp(1 st) 1 6 0 1 8 7 ,¶ 3 9 .Edwa rds

esta blished,forthefirsttim e,a third presum ptiona ga instthewa iverofcounsel,

butthis tim ethe opera tiveconcernwa s thevitia tionofthedefenda nt’s rightto

due process a nd a fa ir tria l due tohis m enta l illness, notga m esm a nship or

reca lcitra nce.Illinoiscourtsha verecogniz ed thisa dditiona lconsidera tion,though

few, ifa ny, ha ve ha d rea sontoa na lyz e its a pplica tion. See R odriguez -A ra nda ,
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2 0 2 2 IL A pp(2 d) 2 0 0 7 1 5 , ¶ 3 3 ; Peoplev. T a lidis, 2 0 2 3 IL A pp(2 d) 2 2 0 1 0 9 , ¶ 4 1 ;

Peoplev. Sm ith, 2 0 2 5 IL A pp (1 st) 2 2 0 3 6 5 -U , ¶ 6 1 ; Peoplev. L em ons, 2 0 2 5 IL

A pp(5 th) 2 3 0 6 0 1 -U ,¶ 8 0 ;R oga tchev,2 0 2 6 IL A pp(4 th) 2 4 1 1 6 5 ,¶ 6 5 .N evertheless,

theperm issivenatureoftheEdwa rdsholdingca nnotprevent,astheStatecontends,

thereviewing courtfrom a ssessing whetherthetria l court’s determ ina tionwa s

a na buseofdiscretion.R ega rdlessofwha titdeterm ined (e.g.,fitorunfittowa ive

counsel) inits exercise ofdiscretion, the tria l courtca na buse tha tdiscretionif

itsdeterm ina tion“isa rbitra ry,fa nciful,orunrea sona bleorwherenorea sona ble

personwould ta k etheview a dopted by thetria l court.” R odriguez -A ra nda , 2 0 2 2

IL A pp(2 d) 2 0 0 7 1 5 , ¶ 3 3 .

Itisa lsotruetha tthetria l courtisnotrequired toperform a na dditiona l

inquiry rega rding com petency beforea llowing a defenda nttorepresenthim self.

Peoplev. M cN utt, 2 0 2 0 IL A pp(1 st) 1 7 3 0 3 0 , ¶ 9 0 . G iz el concedes tha t, ha d the

tria l courtnotesta blished a bona fidedoubtofhisfitnessnora ppointed a forensic

psychia tristtoeva lua tehim norheld a fitnesshea ringtoa ssessthepsychia trist’s

findings, he would notha ve beena ble tosuccessfully a rgue tha tthe tria l court

a bused its discretioninfinding him fittorepresenthim selfa ttria l. H owever,

thetria l court(1 ) did esta blisha bona fidedoubtofG iz el’sfitness,(2 ) did a ppoint

a forensicpsychiatristtoeva lua teG iz el’sfitnesstosta nd trialand representhim self,

a nd (3 ) did hold a fitnesshea ring toa ssessthepsychia trist’sfindingstha tG iz el

wa sfittosta nd tria l butunfittorepresenthim self.Therefore,a lthoughthetria l

courtwa s“notrequired toperform a na dditiona l inquiry rega rding com petency”

beforea llowingG iz eltorepresenthim self,itdid,infa ct,dojusttha t.SeeId.Then,
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itunrea sona bly rejected theresultsoftha ta dditiona linquirywithouta nyevidence

insupportofits contra ry determ ina tiontha tG iz el wa s fittorepresenthim self.

Further,theonly evidencetobeglea ned from therecord rega rdingG iz el’sfitness

supports D r. Pa n’s conclusiontha tG iz el wa s unfittoconducttria l proceedings

onhisown.Inlightofthesefa cts,thetria lcourt’sdeterm ina tionwa sunrea sona ble

a nd a m ounted toa na buse ofdiscretion.

Turning thentothe Sta te’s fina l a rgum ent, ita sserts tha t“[a ]llowing a

defenda ntfittosta nd tria ltoexercisetherighttoself-representa tionisnotsecond

prongpla inerror.” (O p.B r.,pg.3 5 ).Second-prongpla inerrorca nbeinvok ed “only

inthoseexceptiona l circum sta nceswhere, despitethea bsenceof[a n] objection,

a pplica tionofthe rule is necessa ry topreserve the integrity a nd reputa tionof

thejudicia l process.” Peoplev. Ja ck son, 2 0 2 2 IL 1 2 7 2 5 6 , ¶ 2 8 (quoting Peoplev.

H errett, 1 3 7 Ill. 2 d 1 9 5 , 2 1 4 (1 9 9 0 )); Ill. S. C t. R . 6 1 5 (a ). Itis a k intostructura l

errorintha t“[i]tisa typeoferrortha t‘erode[s] theintegrity ofthejudicia l process

a nd underm ine[s]thefairnessofthedefendant’stria l.’” Id.(quotingPeoplev.H erron,

2 1 5 Ill. 2 d 1 6 7 , 1 8 6 (2 0 0 5 )).Thisisbeca usethestructura l errordoctrineensures

insistence oncerta inba sic, constitutiona l gua ra ntees tha tshould define the

fra m ework ofa nycrim ina ltria l.W ea verv.M a ssa chusetts,5 8 2 U .S.2 8 6 ,2 9 5 (2 0 1 7 ).

The defining fea ture ofa structura l error, therefore, is “tha tit‘a ffect[s] the

fra m ework withinwhichthetria l proceeds,’” a nd duetothis,it“def[ies] a na lysis

by ha rm less error sta nda rds.” W ea ver, 5 8 2 U .S. a t2 9 5 (quoting A riz ona v.

Fulm ina nte, 4 9 9 U .S. 2 7 9 , 3 0 9 -1 0 (1 9 9 1 )). O ne rea sona nerror m a y be deem ed

structura l is ifthe effects ofthe error a re sim ply tooha rd tom ea sure. W ea ver,
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5 8 2 U .S.a t2 9 5 . A notherisiftheerrora lwa ysresultsinfunda m enta l unfa irness,

e.g., whena nindigentdefenda ntisdenied a na ttorney. W ea ver, 5 8 2 U .S. a t2 9 6 .

C ritica lly,m oretha nonera tiona lem a yexpla inwhya nerrorisdeem ed structura l,

a nd itneed nota lwa ys or necessa rily render a tria l funda m enta lly unfa ir or

unrelia ble tobe la beled structura l. W ea ver, 5 8 2 U .S. a t2 9 6 .

G iventhecentra lityoftherighttocounselintheC onstitution’sform ula tion

ofourcrim ina l justicea ppa ra tus, theinfringem entoftherighttocounsel isone

contextwhereincourtsdonothesita tetoinvok estructura l error. Federa l courts

ha veuniform lyheld tha ta defectivewa iverofcounselduetoim perfecta dm onitions

giventoa fitdefenda ntform s the ba sis for a pplica tionofthe structura l error

doctrine– evenwhenthedefenda ntonlygoeswithoutcounselfora portionofpretria l

proceedings. See, e.g., U nited Sta tes v. H a k im , 3 0 F. 4 th 1 3 1 0 , 1 3 2 7 (1 1 th C ir.

2 0 2 2 ) (“IftheG overnm entca nnotm eet[its] burden[toprovea va lid wa iver],the

defenda ntneed notshow prejudicetoobta ina reversa l.”);U nited Sta tesv.Ersk ine,

3 5 5 F. 3 d 1 1 6 1 , 1 1 6 7 (9 thC ir. 2 0 0 4 ) (fa ilure toobta ina va lid wa iver ofcounsel

is “per seprejudicia l error” (citing M cKa sk lev. W iggins, 4 6 5 U .S. 1 6 8 , 1 7 7 n. 8

(1 9 8 4 )).Theforegoingerrorispresum ptively prejudicia l,a nd thereforestructura l,

beca use“[i]twould benonsensica l torequiretha ta prospectiveprosedefenda nt

objecttothe[judge’s] inquiry intothedefenda nt’sra tiona lea nd a bility toproceed

prose.” U nited Sta tes v. Johnson, 2 4 F. 4 th 5 9 0 , 6 0 1 (6 th C ir. 2 0 2 2 ).

H ere, theeffectsofthetria l court’serror– unrea sona bly a llowing G iz el to

representhim selfwhen,duetohism enta lillness,hewa sinca pa bleofconducting

tria l proceedings onhis own– underm ine the ba sic fa irness ofthe proceedings,
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a nd a rethereforesim ply tooha rd tom ea sure.B eca use“thisisa ca sewhere[G iz el]

m ounted nodefense [a ttria l] due tom enta l illness” a nd one ca nsa fely a ssum e

tha ta ppointed counsel would ha veprovided m oretha nnothing(e.g.,would ha ve

objected totheina dm issiblesection1 1 5 -1 0 evidencea s outlined inIssueIII), it

isa nim possibleerra nd tospecula tetheextenttowhichcounsel’srepresenta tion

m ightha vea ffected theoutcom eofG iz el’stria l. G iz el,2 0 2 5 IL A pp(1 st) 2 3 1 1 8 3 -U ,

¶ 6 7 . Further, the com plete denia l of counsel is structura l error. G ideon v.

W a inwright, 3 7 2 U .S. 3 3 5 , 3 4 3 -4 5 (1 9 6 3 ). O fcourse, G ideonheld tha t,underthe

sixtha nd fourteentha m endm ents,a nindigentdefenda ntina crim ina lprosecution

ina sta tecourtha stherighttoha vecounsel a ppointed forhim . 3 7 2 U .S. a t3 4 1 .

O vertwodeca desla ter, theU .S. Suprem eC ourtexpa nded this structura l error

to include where “counsel entirely fa ils to subjectthe prosecution’s ca se to

m ea ningful a dversa ria l testing” such tha t“there ha s beena denia l ofSixth

A m endm ent rights tha t m a k es the a dversa ry process itself presum ptively

unrelia ble.” U nited Sta tes v. Cronic, 4 6 6 U .S. 6 4 8 , 6 5 9 (1 9 8 4 ); a ccord Peoplev.

H a ttery,1 0 9 Ill.2 d 4 4 9 ,4 6 1 (1 9 8 5 ).A ccordingly,prejudiceispresum ed whendefense

counsel entirely fa ilstosubjecttheSta te’sca setom ea ningful a dversa ria ltesting.

U nlik e inG ideon, the tria l courtrepea tedly encoura ged G iz el toa cceptthe

a ppointm entofcounsel, a nd G iz el wa ived counsel a nd invok ed his rightofself-

representation.B utasexplained inSubsectionC ,thetria lcourtabused itsdiscretion

ingra ntingG iz el’swa iverinspiteoftheoverwhelm ingevidencetha tG iz el’sm enta l

illness prevented him from conducting tria l proceedings onhis own, resulting

inG iz el fa ilingtosubjecttheSta te’sca setoa ny,leta lonem ea ningful,a dversa ria l
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testing. B y fa iling toa ppointcounsel whenself-representa tionwa s im possible,

thecourtrendered theproceedingsa fa rce, thereby effectively denying G iz el his

righttocounsel.

TheEdwa rdsCourt,inestablishingitsm ental-com petence-related lim itation

ontherighttoself-representa tion,recogniz ed tha tm enta l illnessisnota unita ry

conceptbutone tha tfluctua tes indegree a nd over tim e, a nd itinterferes with

a nindividua l’sfunctioning a tdifferenttim esindifferentwa ys. 5 5 4 U .S. a t1 7 5 .

Itquoted theA m erica nPsychia tricA ssocia tion’sa m icusbrieffortheproposition

tha t“[d]isorga niz ed think ing,deficitsinsusta ininga ttentiona nd concentra tion,

im pa ired expressive a bilities, a nxiety, a nd other com m onsym ptom s ofsevere

m entalillnessescanim pairthedefendant’sabilitytoplaythesignifica ntlyexpa nded

rolerequired forself-representa tionevenifhecanplaythelesserroleofrepresented

defenda nt.” Id. a t1 7 6 . Ina ccorda nce with these considera tions, the C ourtwa s

concerned withcircum sta nceswherea llowinga m enta llyilldefenda nttorepresent

him selfa ttria l ha d theunintended effectofdim inishing thevery principlestha t

underlietheself-representa tionright– dignity a nd a utonom yoftheindividua l– a nd

underm iningthem ostba sicoftheC onstitution’scrim ina l la w objectives– providing

a fa ir tria l. Id. a t1 7 6 -7 7 . Ita lsonoted tha t“proceedings m ustnotonly be fa ir,

theym ust‘a ppea rfa irtoa llwhoobservethem .’” Id.a t1 7 7 (quotingW hea tv.U nited

Sta tes, 4 8 6 U .S. 1 5 3 , 1 6 0 (1 9 8 8 )).

O therjurisdictionsha vea pplied Edwa rdstoa llevia tetherisk ofa nunfa ir

tria l crea ted whena defenda nt’s m enta l illness prevents him from conducting

tria l proceedings onhis own. See, e.g., Peoplev. Johnson, 2 6 7 P. 3 d 1 1 2 5 (C a l.
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2 0 1 2 ); Sta tev. Connor, 9 7 3 A . 2 d 6 2 7 (C onn. 2 0 0 9 ); Cha dwick v. Sta te, 3 0 9 S.W .

3 d 5 5 8 (Tex.C rim .A pp.2 0 1 0 );Sta tev.Ja son,7 7 9 N .W .2 d 6 6 (Iowa C t.A pp.2 0 0 9 ).

Forexa m ple, theC onnecticutSuprem eC ourtinConnorrem a nded tothe

tria lcourtforthepurposeofdeterm iningwhetherthedefenda ntwa sfittoconduct

tria l proceedingsonhisowninthewa k eofEdwa rds,whichca m edowna fterthe

defenda ntha d beentried a nd convicted.9 7 3 A . 2 d a t6 5 6 -5 7 . Insodoing,ita greed

withEdwa rdstha t, “inlightof‘thedifferentca pa citiesneeded toproceed totria l

withoutcounsel, there is little rea sontobelieve tha t[the] D usk y [com petency

sta nda rd] a loneissufficient’fordeterm iningwhethera m enta llyillorincapacitated

defenda ntwho, a lthough com petenttosta nd tria l with the a id a nd a ssista nce

ofcounsel,a lsoiscom petenttorepresenthim selfa ttha ttria l.” Id.a t6 5 4 (quoting

Edwa rds, 5 5 4 U .S.a t1 7 7 ). H ighlighting theseriousthrea ttotheintegrity ofthe

crim ina l justicesystem identified inEdwa rds,thecourtinConnorexpla ined tha t

“whena m enta lly illorinca pa cita ted defenda ntisperm itted torepresenthim self

a ttria l despitehis* * * la ck ofcom petencetodoso,therelia bility ofthea dversa ria l

process, a nd thus the fa irness ofthe tria l itself, inevita bly is ca stindoubt.” Id.

a t6 5 5 . W ithrespecttotherightofself-representa tiona nd its a im toa ffirm the

dignity a nd a utonom y ofthe a ccused, the courtfound tha t“tha tinterestis

outweighed by theinterestofthesta te,thedefenda nta nd thepublicina fa irtria l

when, due to m enta l illness, the defenda ntis incom petentto conducttria l

proceedingswithoutthea ssista nceofcounsel.” Id.Fina lly,itcla rified theconfines

ofthetrialcourt’sdeterm ina tionofa defenda nt’sfitnesstoconducttria lproceedings

onhis own:
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[T]he issue tobe decided * * * is notwhether the defenda ntla ck ed
thetechnica l lega lsk illork nowledgetoconductthetria lproceedings
effectively withoutcounsel. Indeed, ita ppea rs quite clea r tha the
did la ck suchsk ill ork nowledge.Tha tfa ct,however,ha snobea ring
onwhetherhe wa s com petenttorepresenthim selfforpurposes of
Edwa rds.R a ther,thedeterm ina tionofhiscom petenceorla ck thereof
m ustbepredica ted solely onhis a bility toca rry outtheba sic ta sk s
needed topresenthisowndefensewithoutthehelpofcounsel [cita tion]
notwithstandinganym enta linca pa cityorim pairm entseriousenough
to ca ll tha t a bility into question. O f course, in m a k ing this
determ ina tion, thetria l courtshould considerthem a nnerinwhich
thedefenda ntconducted thetria lproceedingsa nd whetherhegra sped
theissues pertinenttothoseproceedings, a long with his a bility to
com m unica te coherently with the courta nd the jury. (Em pha ses
a dded a nd interna l quota tionm a rk s om itted.) Id. a t6 5 7 .

This C ourtha s the opportunity, lik e thecourtinConnor, tocla rify tothe lower

courtstheprocessby whichfitnessdeterm ina tionsm ustbem a detoensuretha t

theintegrity a nd fa irnessofIllinois’scrim ina l justicesystem isnotcom prom ised.

G iz el,lik eeveryothercrim ina ldefenda nt,ha d thepresum ed righttoconduct

hisowndefense— rightupa nd untilitwa sexplicitly showntha thism enta lillness

rendered him incom petenttodoso. A nd since he la ck ed the m enta l ca pa city to

conducthisowndefense,theresultofG iz el’sself-representa tiona ttria l precisely

em bodied tha twhichtheEdwa rdsC ourtsoughttoprevent:a hum ilia tingspecta cle

tha tdid nota ffirm butdenigra ted the dignity ofG iz el, tha tm a de a m ock ery of

oura dversa ria l system ,a nd tha ta ppea red som a nifestly unfa ira stoprom ptthe

a ppella tecourtbelow toreverse G iz el’s convictions. Indeed, “[t]heC onstitution

would protectnone ofus ifitprevented the courts from a cting topreserve the

very processestha ttheC onstitutionitselfprescribes.” Illinoisv. A llen, 3 9 7 U .S.

3 3 7 , 3 5 0 (1 9 7 0 ) (B renna n, J., concurring). H ere, thetria l court’serrorinfinding

G iz el fittorepresenthim selferoded the integrity ofthe judicia l process a nd
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underm ined the fa irness ofG iz el’s tria l. The error is presum ptively prejudicia l

beca useitsconsequencesa reim m ea sura blea nd iteffectivelyresulted inthedenia l

ofG iz el’srighttocounsel.Inotherwords,thetria l courtcom m itted second-prong

pla inerror,a nd thisC ourtshould a ffirm thea ppella tecourt’sdecisionreversing

G iz el’s convictions a nd rem a nding for a new tria l.
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II. The trial court committed plain errorwhen it failed to appoint Gizel
counsel at the fitness hearing after finding a bona fide doubt of
his fitness. (Cross-reliefrequested.)

EvenifthisC ourtfindsnoerrorinthetria l court’sfitnessdeterm ina tion,

theca seshould still berem a nded fora new fitnesshea ringbeca usethetria lcourt

viola ted G iz el’srighttocounsel whenitdid nota ppointcounsel torepresenthim

during his fitness hea ring.

Section1 0 4 -1 1 (a ) oftheIllinoisC odeofC rim ina l Procedureprovidestha t

“theissueofthedefenda nt’sfitnessfortria l, toplea d, ortobesentenced m a y be

ra ised by thedefense,theSta teorthecourta ta ny a ppropria tetim ebeforea plea

is entered or before, during, or a fter tria l.” 7 2 5 IL C S 5 /1 0 4 -1 1 (a ). The courtis

required toordera determ ina tionoftheissuebeforeproceedingfurther.7 2 5 IL C S

5 /1 0 4 -1 1 (a ). W here the courtfinds a bona fidedoubtexists a s toa defenda nt’s

fitness, thedefenda ntlosesthea bility tok nowingly a nd intelligently wa ivethe

righttocounsel. Peoplev. W a shington, 2 0 1 7 IL A pp(4 th) 1 5 0 0 5 4 , ¶ 2 1 . Toa llow

thedefenda nttoproceed proseinsucheventisthereforea viola tionofthefedera l

a nd sta te constitutiona l righttocounsel. Id.; U .S. C onst., a m ends. V I, X IV ; Ill.

C onst. 1 9 7 0 , a rt. I, § 8 . A ccordingly, once a bona fidedoubtis esta blished, the

courtis required toa ppointcounsel torepresentthedefenda ntuntil herega ins

fitness tosta nd tria l. Id.

B eca use this presents a constitutiona l questionofla w, i.e., whether the

court’sfa iluretoa ppointcounselviola ted G iz el’ssixtha m endm entrighttocounsel,

the sta nda rd ofreview is denovo. W a shington, 2 0 1 7 IL A pp(4 th) 1 5 0 0 5 4 , ¶ 1 5

(citing InreTorsk iC., 3 9 5 Ill. A pp.3 d 1 0 1 0 , 1 0 1 7 (4 thD ist.2 0 0 9 ) (“Thesta nda rd
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ofreview forconstitutiona l questions, lik eotherquestions ofla w, is denovo.”)).

InW a shington, the tria l courtfound a bona fide doubtexisted a s tothe

defenda nt’sfitnessbutdid nota ppointcounsel torepresentthedefenda nta tthe

subsequenthea rings,whichincluded a fitnesshea ring. Id. ¶ ¶ 7 -9 .Thea ppella te

courtrem a nded theca setothetria lcourttoconducta new fitnesshea ring,during

which the defenda ntwa s tobe represented by counsel. Id. ¶ 2 3 .

H ere, the tria l courtfound a bona fidedoubtexisted a s toG iz el’s fitness.

(R . 2 0 0 ). The courtspecifica lly sta ted onthe record tha tG iz el could represent

him selfa tthefitnesshea ring.(R .2 2 3 ). A fitnesshea ringwa sheld a ftera forensic

psychia tristeva lua ted G iz el. (R . 2 4 7 -6 9 ). Thetria l courtdid nota ppointcounsel

torepresentG iz el a ttha tfitnesshea ringeventhough,by findinga bona fidedoubt

existed,itesta blished tha tG iz elha d lostthea bilitytok nowingly a nd intelligently

wa ivehisrighttocounsel until his fitness wa s definitely restored. SeePeoplev.

Esa ng, 3 9 6 Ill. A pp. 3 d 8 3 3 , 8 4 1 (1 stD ist. 2 0 0 9 ).

Theissuestem m ingfrom thecourt’sfa iluretoa ppointcounsel a tthefitness

hea ringrelatestodefensecounsel’suniqueroleduringsuchproceedings,particularly

when,a shere,thedefenda ntisinsistentonrepresentinghim selfa ttria l.Pursua nt

tosection1 0 4 -1 1 (c) ofthe Illinois C ode ofC rim ina l Procedure, “[w]hena bona

fidedoubtofthedefenda nt’sfitnessha s beenra ised, theburdenofproving tha t

thedefenda ntis fitby a prepondera nceoftheevidencea nd theburdenofgoing

forwa rd with the evidence a re onthe Sta te.” 7 2 5 IL C S 5 /1 0 4 -1 1 (c). G iventhe

a dversa ria l na tureoftria l a nd theobliga tionsofdefensecounsel tohonorcerta in

choicesm a debytheirclient,onecould presum ethat,inlightoftheSta te’sa na logous
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roleinm eetingitsburdena tthefitnesshea ring,defensecounselissim ila rly duty-

bound tohonor the defenda nt’s decisionwhether toseek a finding offitness or

unfitness. See Peoplev. H olt, 2 0 1 3 IL A pp(2 d) 1 2 0 4 7 6 , ¶ 9 . H owever, “defense

counsel’s duty with respecttothe issue ofa defenda nt’s fitness consists notin

exerting a m a xim um efforttoobta ina finding tha tthe defenda ntis unfit, but,

ra ther,inta k inga ll necessa ry stepsto[e]nsurea fa irdeterm ina tionoftheissue.”

Peoplev. L ewis, 7 5 Ill. A pp. 3 d 5 6 0 , 5 6 6 (5 thD ist. 1 9 7 9 ). C onversely, the sa m e

istruewhenthedefenda nt’sinterestisa findingoffitness,intha t“counsel m ust

exerciseprofessiona l judgm entinordertoensuretha tthedefenda nt, ifunfit, is

nottried inviola tionofhisorherrighttodueprocessofla w.” H olt, 2 0 1 3 IL A pp

(2 d) 1 2 0 4 7 6 , ¶ 1 3 .ThisC ourtinPeoplev.H olt, 2 0 1 4 IL 1 1 6 9 8 9 ,¶ 5 2 ,sum m a riz ed

this principle: “[T]hefirstresponsibility ofa ny crim ina l defensea ttorney, upon

hisorherappointm enttorepresentation,should betoindependentlya ssesswhether

the clientis fittosta nd tria l.”

H ere,G iz elwa spersona lly interested inthecourtfindinghim fitrega rdless

ofwhether he wa s a ctua lly fit, a nd due tothe court’s error ina llowing him to

representhim selfa tthevery proceeding intended todeterm inehisfitnesstodo

so, nopa rty wa spresenttoindependently ensuretha ttheSta tem etitsburden.

Indeed, only the tria l courtexa m ined D r. Pa na nd, a s ha d com e tobe expected

ofhim , G iz el stood silent. (R . 2 4 7 -6 4 ). Ifthe courtha d a ppointed a la wyer to

representG iz elatthefitnesshea ring,tha ta ttorneycould ha veused theopportunity

todeveloptheopera tivedistinctiona tissueinthisca se– na m ely,tha twhileG iz el

wa s fittosta nd tria l with representa tion, he wa s notfittosta nd tria l while
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representing him selfdue tohis m enta l illness. Further, defense counsel could

ha veca lled G iz eltotestifytohism entalillnessand consequentina bilitytorepresent

him self.

This wa s a clea r error beca use “[l]ogica lly, the tria l court ca nnot

sim ulta neously questiona defenda nt’s m enta l com petencetosta nd tria l a nd a t

one a nd the sa m e tim e be convinced tha tthe defenda ntha s k nowingly a nd

intelligently wa ived hisrighttocounsel.” W a shington, 2 0 1 7 IL A pp(4 th) 1 5 0 0 5 4 ,

¶ 2 0 (quotingU nited Sta tesv.Purnett, 9 1 0 F.2 d 5 1 , 5 5 (2 d C ir.1 9 9 0 ));seeEsa ng,

3 9 6 Ill. A pp. 3 d a t8 4 1 (“W here a bona fide doubtexists a s toa defenda nt’s

com petency to sta nd tria l, tha t defenda nt ca nnot intelligently wa ive his

constitutiona l righttorepresenta tionby counsel,a nd perm ittinghim torepresent

him selfisreversibleerror.”). A lthoughG iz elfa iled topreservethisissuefora ppea l,

for the sa m e rea sons esta blished inIssue I, this error fa lls under second-prong

pla inerror whenitis im m ea sura ble a nd denied G iz el his righttocounsel. See

pgs. 5 1 -5 4 , supra . A s inW a shington, this C ourtshould rem a nd the ca se tothe

tria l courttoconducta new fitness hea ring, during which G iz el is represented

by counsel.
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III. The trial court committed plain error in admitting J.G.’s forensic
interview when it fell outside the time constraints of 725 ILCS 5/115-
10(b)(3). (Cross-reliefrequested.)

Section1 1 5 -1 0 oftheIllinoisC odeofC rim ina lProcedurecrea tesa hea rsa y

exceptionforsta tem entsm a deby victim sofsexua l crim eswhoa reunderthea ge

of1 3 . 7 2 5 IL C S 5 /1 1 5 -1 0 . Sta tem ents tha tfa ll undertheconstra ints la id outin

section1 1 5 -1 0 a reused tocorrobora tethetestim ony ofm inorvictim swhosea ge

m a y im pa cttheir a bility totestify clea rly. O ne such constra intis a tim e lim it:

fora m inorvictim ’ssta tem enttobea dm issible,itm ustbem a debeforethevictim

turns1 3 orwithinthreem onthsofthecom m issionofa noffense.7 2 5 IL C S 5 /1 1 5 -

1 0 (b)(3 ).Inthiscase,theStateused section1 1 5 -1 0 toa dm itJ.G .’sforensicinterview.

(R .1 5 0 -5 1 ;C I.1 6 8 -6 9 ).J.G .’sforensicinterview,however,did notfa llwithinsection

1 1 5 -1 0 ’s tim e constra intbeca use, by the tim e itwa s m a de, J.G . ha d turned 1 3

a nd m ore tha nthree m onths ha d pa ssed since the com m issionofa ny cha rged

offense. This evidence, therefore, wa s ina dm issible a tG iz el’s tria l.

ThisC ourtha sheld tha ta circuitcourt’sdecisiontoa dm itevidenceunder

section1 1 5 -1 0 will notbe reversed unless the record clea rly dem onstra tes tha t

thecircuitcourta bused itsdiscretion.Peoplev.W illia m s,1 9 3 Ill.2 d 3 0 6 ,3 4 3 (2 0 0 0 ).

H earsayisa statem ent,othertha nonem a debythedeclarantwhiletestifying

a ttria l ora hea ring,offered inevidencetoprovethetruthofthem a ttera sserted.

Ill. R . Evid. 8 0 1 (c). H ea rsa y is nota dm issible excepta s provided by the Illinois

R ulesofEvidence,byotherrulesprescribed by thisC ourt,orby sta tutea sprovided

inR ule1 0 1 . Ill. R . Evid. 8 0 2 . H ea rsa y evidenceisgenera lly ina dm issibledueto

the“pa rticula rha z a rds” ofout-of-courtsta tem entsta k enwithoutthebenefitof
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cross-exa m ina tionoroa th.W illia m sonv.U nited Sta tes, 5 1 2 U .S.5 9 4 , 5 9 8 (1 9 9 4 ).

Section1 1 5 -1 0 perm itstheintroductionofcerta inhea rsa y sta tem entsfrom

m inordeclarantsinsexua labusecasestocounteracttheproblem sofyoungwitnesses

testifying ina dequa tely. Peoplev. M itchell, 1 5 5 Ill. 2 d 3 4 4 , 3 5 2 (1 9 9 3 ). Ita llows

“testim onyofa noutofcourtsta tem entm adebythevictim describinga nycom pla int

ofsuch a ctor m a tter or deta il perta ining toa ny a ctwhich is a nelem entofa n

offensewhichis thesubjectofa prosecutionfora sexua l orphysica l a cta ga inst

tha tvictim ,” butonlyif“[t]hecourtfindsina hearingconducted outsidethepresence

ofthe jury tha tthe tim e, content, a nd circum sta nces ofthe sta tem entprovide

sufficientsa fegua rdsofrelia bility[.]” 7 2 5 IL C S 5 /1 1 5 -1 0 (a ), (b). Specifictoca ses

involvingoffensesperpetra ted a ga insta child underthea geof1 3 ,theout-of-court

sta tem entm ustha ve beenm a de “before the victim a tta ined 1 3 yea rs ofa ge or

within3 m onthsa fterthecom m issionoftheoffense,whicheveroccursla ter.” 7 2 5

IL C S 5 /1 1 5 -1 0 (b)(3 ). Putdifferently, ifthe victim wa s 1 3 yea rs ofa ge or older

a tthetim eoftheout-of-courtsta tem ent,itm ustha vebeenm a dewithin3 m onths

ofthecom m issionoftheoffenseoritisnota dm issibleundersection1 1 5 -1 0 (b)(3 ).

See Peoplev. Johnson, 3 6 3 Ill. A pp. 3 d 1 0 6 0 , 1 0 7 2 -7 3 (2 d D ist. 2 0 0 5 ).

TheSta tefiled its section1 1 5 -1 0 m otiononO ctober6 , 2 0 2 1 . (R . 9 9 ). The

purposeofitsm otionwa stointroduceintoevidencethetestim ony ofG ua da lupe

Sa lga do,theforensicinterviewerwhointerviewed J.G .,a nd a videooftheforensic

interview itself. (R . 1 5 0 -5 1 ;C I. 1 6 8 -6 9 ).Theforensicinterview occurred onJune

2 6 , 2 0 2 0 . (R . 1 5 6 -5 7 ; C I. 1 6 9 ). Itisuncontroverted tha tJ.G . turned 1 3 yea rsold

onM a y 1 7 , 2 0 2 0 . (R . 1 6 1 -6 2 ). Therefore, unless the com m issionofa ny cha rged
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offenseoccurred withinthreem onths ofJune2 6 , 2 0 2 0 , thevideooftheforensic

interview,a swell a stheforensicinterviewer’stestim ony,isina dm issiblehea rsa y.

7 2 5 IL C S 5 /1 1 5 -1 0 (b)(3 ).B eca usetheSta te’stheorywa stha tG iz elsexua lly a bused

J.G . m ultipletim esoverthecourseoffiveyea rs, the“com m issionoftheoffense”

a sreferred toinsection1 1 5 -1 0 (b)(3 ) would bethela stinsta nceofsexua l a buse.

A s such, esta blishing the la sttim e tha tJ.G . wa s sexua lly a bused is integra l to

determ ining whethertheforensicinterview wa sa dm issible. Ifthela stinsta nce

ofa buseoccurred beforeM a rch2 6 , 2 0 2 0 ,J.G .’sforensicinterview isina dm issible.

A nexam inationoftheState’sevidenceshowsthatthelasttim eG iz ela llegedly

sexua lly a bused J.G . wa s beforeM a rch2 6 , 2 0 2 0 . D uring theforensicinterview

held onJune 2 6 , 2 0 2 0 , J.G . deta iled the a lleged sexua l a buse she ha d endured

overthela stfiveyea rs. (R . 1 5 5 -5 7 ; PE1 ).7 A tonepointintheinterview, Sa lga do

a sk ed J.G .,“W henwa sthela sttim ea nythingha ppened?” (PE1 a ta pprox.1 1 :4 3 :0 8

A M (1 1 m :1 2 s)). J.G . responded, “A boutM a rch, beca use I k eptsa ying ‘no.’ A nd

then[G iz el] stopped a sk ing.” (PE1 a ta pprox. 1 1 :4 3 :1 4 A M (1 1 m :1 8 s)). Shortly

afterthisexchange,Sa lga doa sk ed J.G .,“W hendid itstop?” (PE1 atapprox.1 1 :4 3 :3 0

A M (1 1 m :3 4 s)).J.G .responded, “D uring whencorona [virus] ha ppened.” (PE1 a t

a pprox. 1 1 :4 3 :3 4 A M (1 1 m :3 8 s)). Throughoutthe forensic interview, J.G . ga ve

nospecificda tewithrega rd tothela sttim eG iz el a llegedly sexua lly a bused her.

Instea d,a genera lperiod wa sesta blished:som etim einthem iddleofM a rcha round

the sta rtofthe C ovid-1 9 pa ndem ic.

7 For consistency, the forensic interview is cited a s People’s Exhibit1
(“PE1 "). Thesa m ecita tionform a tused previously, seepg. 8 supra , isused here.
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Thisisinlinewithhow J.G .testified a ttria l.Thea ssista ntSta te’sa ttorney

a sk ed J.G .,“W henC ovid ha ppened a nd yourm om stopped tra veling,istha twhen

this ended?” (R . 3 3 1 ). A fter J.G . sa id yes, the a ssista ntSta te’s a ttorney a sk ed,

“A nd you were 1 2 , correct?” (R . 3 3 1 ). J.G . a ga inresponded, “Y es.” (R . 3 3 1 ).

Sim ilarly,theState’srepresenta tionslea dinguptotrial,particularlythrough

itstwopre-tria l m otions, echoed thistim efra m e: tha tthesexua l a buseended in

m id-M a rcha round whentheC ovid-1 9 pa ndem icbega n.TheSta te’sorigina lsection

1 1 5 -1 0 m otionsta ted tha t“[thesexua l a buse] occurred upuntilthesta rtofC O V ID

1 9 inm id M a rch of2 0 2 0 .” (C I. 1 6 8 ). The Sta te a m ended its m otiononM a y 1 7 ,

2 0 2 2 , theda y thetria l courthea rd a rgum ents onthem otion, a nd withdrew the

pa ra gra phtha tconta ined thereleva ntquote.(R .1 5 1 ). Initsa rgum ent,theSta te

a sserted, “J.G . sa ystha tthela sttim etha ta nything ha ppened isinM a rchwhen

C orona virus sta rted, sotha tis M a rchof2 0 2 0 .” (R . 1 6 1 -6 2 ). TheSta tea lsofiled

a m otionpursua ntto7 2 5 IL C S 5 /1 1 5 -7 .3 toa dm itpropensity evidence ofother

crim esintheform oftestim ony from A .G ., J.G .’soldersister. (R . 8 8 ). TheSta te’s

section1 1 5 -7 .3 m otionsta ted, “[t]hela sttim etha t[G iz el] a bused both[J.G . a nd

A .G .] wa s inM a rch 2 0 2 0 – before the qua ra ntine bega n.” (C I. 1 8 7 ).

Insum , a ll oftheSta te’sevidencerega rding this issueindica ted tha tthe

la sttim eG iz el sexua lly a bused J.G .wa sinthem iddleofM a rcha round thetim e

theC ovid-1 9 pa ndem icsta rted;a nd whilenoevidencewa sintroduced esta blishing

whenthepa ndem icbega norwhenqua ra ntinesta rted inIllinois,tha tinform a tion

is rea dily a ccessible tothis C ourt.

Inform a tionongovernm entwebsitesissufficiently relia blesuchtha tthe
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courtm ayta k ejudicialnoticeoftheinform ation.L ea chv.D epa rtm entofEm ploym ent

Security,2 0 2 0 IL A pp(1 st) 1 9 0 2 9 9 ,¶ 4 4 .TheW orld H ea lthO rga niz a tion(“W H O ”)

decla red C ovid-1 9 a pa ndem iconM a rch1 1 , 2 0 2 0 , a nd PresidentD ona ld Trum p

decla red the C ovid-1 9 outbrea k a na tiona l em ergency onM a rch1 3 , 2 0 2 0 . U .S.

D epa rtm entofD efense, Corona virus: Tim eline, (M a rch 1 8 , 2 0 2 4 , 1 1 :1 5 a .m .),

https://www.wa r.gov/Spotlights/C orona virus-D O D -R esponse/Tim eline. Illinois

G overnorJ.B .Pritz k erissued a sta y-a t-hom eordertha ttook effectonM a rch2 1 ,

2 0 2 0 . O fficeofG overnorJ.B .Pritz k er,Sta y-a t-H om eO rderPressR elea se(M a r.

2 0 ,2 0 2 0 ),https://www.illinois.gov/news/relea se.htm l?relea seid= 2 1 2 8 8 .A ccording

tothefedera l governm ent,theC ovid-1 9 pa ndem icbega nonM a rch1 1 ,2 0 2 0 ,a nd,

a ccording totheIllinoisgovernm ent, qua ra ntinebega ninIllinois onM a rch2 1 ,

2 0 2 0 . A s such a nd by the Sta te’s owna dm issions, the la sttim e G iz el a llegedly

sexua lly a bused J.G . wa s a round M a rch 1 1 , 2 0 2 0 , butina ny eventwa s before

M a rch2 1 ,2 0 2 0 .Thism ea nstha tJ.G .’sforensicinterview,whichoccurred onJune

2 6 , 2 0 2 0 , wa s notm a de withinthree m onths ofthe com m issionofa ny cha rged

offense.Therefore,theSta te’ssection1 1 5 -1 0 m otiona stoJ.G .’sforensicinterview

should ha ve beendenied.

Itis worthnoting tha ttheSta te’scha rging theory wa s tha tG iz el a bused

J.G . from M a y 1 7 , 2 0 1 5 , until M a rch 3 1 , 2 0 2 0 . (R . 1 2 7 -2 8 , 2 7 8 -8 7 ). Ea ch count

ontheindictm enta lleged tha tG iz el com m itted a na ctofsexua l m isconduct“on

ora boutM a y 1 7 , 2 0 1 5 ,a nd continuingthroughM a rch3 1 ,2 0 2 0 .” (C I.3 7 -6 0 ).B oth

oftheSta te’sm otions– a section1 1 5 -7 .3 m otiona nd a section1 1 5 -1 0 m otion– a lleged

thissa m efive-yea rtim eperiod.(C I. 1 6 8 -6 9 , 1 8 6 -8 9 ). H owever,a tnopointduring
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her forensic interview or tria l testim ony did J.G . sta te tha tthe la sttim e G iz el

sexua lly a bused herwa sM a rch3 1 ,2 0 2 0 .Indeed,a sesta blished a bove,theSta te’s

ownsta tem ents contra dictits cha rging theory. B efore itwa s superseded by

indictm ent,eventhecom pla int,whichwa sreviewed a nd a pproved by a na ssista nt

Sta te’s a ttorney, a lleged tha tthe da te ofthe offense wa s M a rch 1 5 , 2 0 2 0 . (C I.

6 ). SinceJ.G .’s forensicinterview did notfa ll withinthetim econstra ints ofthe

section1 1 5 -1 0 exception,thevideorecordinga nd Sa lga do’stestim ony inreference

toitwere ina dm issible hea rsa y evidence. Therefore, the tria l courta bused its

discretioningra ntingtheSta te’sm otiona nd a dm ittingJ.G .’sforensicinterview.

Significa ntly,thetria lcourtrelied onJ.G .’sforensicinterview inconvicting

G iz el due toits tim ing, deta il, a nd corrobora tive effect. (R . 4 6 0 -6 4 ). B eca use of

the tria l court’s relia nce onina dm issible hea rsa y, G iz el wa s prejudiced by its

inclusion. Further, the forensic interview wa s crea ted inprepa ra tionfor tria l,

a nd itconta ined J.G .’ssta tem entsidentifyingG iz el a shera busera nd describing

thea buseingrea terdeta il tha nhertria l testim ony. Inotherwords, theforensic

interview wa sextrem ely powerful evidenceofG iz el’sguilt,a nd thereisnodoubt

tha titcontributed tothe courtfinding G iz el guilty ona ll counts. See Peoplev.

Pa tterson, 2 1 7 Ill. 2 d 4 0 7 , 4 3 6 (2 0 0 5 ) (“Thesta tem entsofa victim identifyingher

a tta ck era nd describingthea tta ck a reextrem elypowerfulevidenceofa defenda nt’s

guilt. Itwould be difficulttoa rgue tha tsuch sta tem ents did notcontribute to

[a guilty] verdict.”).Ina dditiontothis,theerroneouslya dm itted forensicinterview

lentsubsta ntia lcorrobora tiontom uchofthephysica levidenceused a ga instG iz el,

i.e.,thephotosofthelock boxa nd itscontents.Theprejudicia leffectishighlighted
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by the tria l court’s com m ents while issuing its ruling.

Thetria l court, whiledescribing thephysica l evidencetha tcorrobora ted

J.G .’stestim ony, sta ted tha titdid nota cceptG iz el’sa rgum enttha tthelock box,

whichconta ined va rious pieces oflingeriea nd a pink vibra tor, wa s pla nted. (R .

4 6 4 ). Thetria l courtexpla ined tha tits rea sonforsum m a rily dism issing G iz el’s

a rgum entwa s beca use J.G . ha d described the item s before they were even

recovered– a directreference toJ.G .’s forensic interview from June 2 6 , 2 0 2 0 , in

whichJ.G . disclosed sextoystha tG iz el a llegedly used onher,sextoystha twere

eventua lly found inthe lock box. (R . 3 8 9 , 4 6 4 ). A sea rch ofthe G iz el hom e wa s

conducted thesa m eda y a stheforensicinterview, a nd D etectiveFra nk M oreno,

wholistened tothe forensic interviews, specifica lly sea rched for the sextoys

described by J.G .(R .3 8 8 -8 9 ).Thelock box,however,wa snotdiscovered untilJuly

6 , 2 0 2 0 , by G iz el’s then-wife, JunA k a ishi, whoconta cted M orenoa nd inform ed

him tha t“shefound wha t[M oreno] wa slook ingfor.” (R . 3 9 4 ).Therefore,thetria l

court’s rejectionofG iz el’s a rgum entwa s purely ba sed onits k nowledge ofthe

im properly a dm itted hea rsa y evidence.

B eca usetheforensicinterview wa sa dm itted a nd considered forsubsta ntive

purposes, itha d the im proper effectofbolstering the credibility a nd contentof

J.G .’stria ltestim ony,lea dingtoG iz el’sconvictions.Theforensicinterview contained

m oredeta il a nd inform a tiontha nJ.G .’stria l testim ony, a nd itcorrobora ted the

Sta te’sproperly-a dm itted evidence,suchtha tthetria lcourtrelied onitindenying

G iz el’sa rgum entsa nd findingG iz elguilty.Therefore,ina dm issibleevidencewa s

used tosecure G iz el’s guilt, a nd he wa s denied a fa ir tria l.
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Inorder topreserve a nissue for a ppella te review, both a tria l objection

a nd a writtenpost-tria l m otionra ising the issue a re required. Peoplev. Enoch,

1 2 2 Ill.2 d 1 7 6 ,1 8 6 (1 9 8 8 ).O rdina rily,a failuretoobjecttothea dm issionofevidence

a nd ra iseitina post-tria l m otionopera tesa sa forfeitureoftherighttoconsider

thequestionona ppea l. Id. Thepla inerrordoctrine, however, bypa sses norm a l

forfeitureprinciplesa nd a llowsa reviewing courttoconsiderunpreserved error

whentheerrorwa ssoserioustha tita ffected thefa irnessofthedefenda nt’stria l

a nd cha llenged theintegrity ofthejudicia l process. Peoplev. H erron, 2 1 5 Ill. 2 d

1 6 7 , 1 8 6 -8 7 (2 0 0 5 ); Ill. S.C t. R . 6 1 5 (a ).

G iz el did nota rgue tha tthe Sta te fa iled to m eetthe section1 1 5 -1 0

requirem ents whenthe m otionwa s filed, a nd he did notra ise this issue inhis

post-tria l m otion. (R . 1 6 3 -6 4 ; C I. 3 1 3 ). Therefore, the issue wa s notpreserved

for a ppella te review. H owever, a s theprevious discussionesta blished, a nerror

did pla inly occur– thea dm issionofJ.G .’sforensicinterview intoevidencepursua nt

to7 2 5 IL C S 5 /1 1 5 -1 0 – a nd tha terror ha d a prejudicia l effectonthe fa irness of

G iz el’stria lintha titim properlybolstered J.G .’stria ltestim ony,bothincredibility

a nd content.

InPeoplev.Johnson,3 6 3 Ill.A pp.3 d 1 0 6 0 ,1 0 7 2 (2 d D ist.2 0 0 5 ),thea ppellate

courta ddressed a defenda nt’scontentiontha thewa sentitled toa new tria lbeca use

section 1 1 5 -1 0 (b)(3 ) rendered the victim ’s hea rsa y sta tem ents sta tutorily

ina dm issible.B eca usethedefenda nt’sa rgum entim plica ted hissubsta ntia lrights,

the a ppella te courtnoted tha tthe issue wa s reviewa ble under the pla inerror

doctrine. Id. Thek ey a spectinJohnsonwa s tha tthevictim wa s bothunderthe
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a ge of1 3 a tthe tim e ofthe offense a nd intellectua lly disa bled, m ea ning he fell

withinbothprotected cla ssesenvisioned by thelegisla tureinconstructingsection

1 1 5 -1 0 .Id.a t1 0 7 3 -7 4 .Theappellatecourtfound tha tthetim econstra intsinsection

1 1 5 -1 0 (b)(3 ) a pplied only tooutcry sta tem entsofvictim sunderthea geof1 3 . Id.

a t1 0 7 3 . A lthough the Johnsonvictim ’s outcry sta tem ents were m a de a fter he

turned 1 3 a nd sevenm onthsa fterthecom m issionoftheoffense, hisintellectua l

disa bility m ea nttha thestill ha d a nim pa ired a bility totestify, whichisexa ctly

the type ofsitua tionsection1 1 5 -1 0 wa s intended torectify. Id. a t1 0 7 5 -7 6 .

Significa ntly, the a ppella te courta ck nowledged tha tifthe victim did notha ve

a nintellectua l disa bility,thetim econstra intofsection1 1 5 -1 0 (b)(3 ) would a pply

a nd preclude the a dm issionofthe outcry sta tem ents. Id. a t1 0 7 5 .

H ere,unlik ethevictim inJohnson,J.G .did nothaveanintellectua ldisability.

J.G .’sforensicinterview wa sm a dea ftersheturned 1 3 a nd m oretha nthreem onths

a fter the com m issionofa ny cha rged offense. Therefore, the tim e constra intof

section1 1 5 -1 0 (b)(3 ) did a pply a nd precluded thea dm issionoftheoutcrysta tem ent.

B ecausetheerroneousa dm issionofhea rsa yevidenceim plica ted G iz el’ssubstantial

rights,theplainerrordoctrineapplies.A sestablished above,J.G .’sforensicinterview

strongly influenced the tria l court’s findings ofguilt, a nd withouttheim proper

a dm ission,G iz el’stria loutcom em ightwellha vebeendifferent.A ssuch,thisC ourt

should find tha tthetria lcourt’sa dm issionofJ.G .’sforensicinterview constituted

pla inerror, a nd rem a nd for a new tria l.
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CONCLUSION

Fortheforegoingrea sons,JosephG iz el,D efenda nt-A ppellee,respectfully

requests tha tthis C ourta ffirm the a ppella te courta nd reverse the tria l court

underIssueI.A lterna tively,forthecross-reliefissues, G iz el respectfully requests

tha tthis C ourtreversea nd rem a nd fora new fitness hea ring underIssueII, or

reverse a nd rem a nd for a new tria l under Issue III.

R espectfully subm itted,

D O U G L A S R . H O FF
D eputy D efender

M A X IM IL L IA N H U G H ES-Z A H N ER
A ssista ntA ppella te D efender
O ffice ofthe Sta te A ppella te D efender
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2 0 3 N . L a Sa lle St., 2 4 th Floor
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